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FROM THE EDITOR’S VIEWPOINT 





“And it came to pass. 
With these words Luke prefaced one of 
the most famous passages in world litera- 


ture. With these words a new era in 
world history was born, an era that was 
destined to experience untold and unparal- 
lelled advancement in learning, the arts and 
the sciences, and, notwithstanding the al- 
most catastrophic mistakes of certain indi- 
vidual mortals, a decided improvement in 
man’s relationship to his fellow man. 

While a man might be severely reproved 
for attempting to assign a single cause for 
all these advances, there is little doubt but 
that the “Peace on Earth to Men of Good 
Will” theme has contributed materially to 
the better understanding that, compara- 
tively speaking, exists between nations, be- 
tween governments and their peoples, 
between employers and their employees and 
between just plain people individually. <A 
sense of social justice, hitherto unknown, 
has come into being, and not the least 
among its outward manifestations is insur- 
ance. Springing from a knowledge that 
man cannot survive alone, and nurtured 
by a spirit of “cooperate and_ survive,” 
insurance has blossomed into one of the 
most perfect fruits of this new social con- 
sciousness. 

To some, insurance is just a tremendous 
business, an industry—one of the largest 
that the world has ever known—dealing as 
it does with, and having the custody of, a 
very large part of the world’s wealth. It 
employs people, invests capital, advertises, 
sells and does many things that other busi- 
nesses do. But, insurance is more than a 
business, more than a cold-blooded, hard- 
headed commercial proposition. It is a 
social institution, a creature of this new 
spirit that has come into the world, The 
people who work in the insurance business 
are ordinary people, but the money that 
they handle is the money of policyholders, 


held, as it were, in trust for unfortunate 
contingencies that may befall one or more 
policyholders. It doesn’t sell and advertise 
in the ordinary sense of the word. It 
advises the public of dangers that lurk 
ahead whether they be accidents, sicknesses, 
deaths, fires, burglaries or the likelihood of 
being a source of injury to others. It 
points out that insurance is so designed as 
to spread the loss—that none will be badly 
affected. Furthermore, insurance is a social 
institution because of the spirit that under- 
lies it. Unlike business which measures its 
success in profits earned, insurance makes 
advances with reduced accident frequency, 
longer average life expectancy and with 
the spread of knowledge of safety—all of 
which promote lower insurance rates and 
smaller returns to the insurer. 

“And it came to pass” that this social 
phenomenon was judicially declared to be 
interstate commerce and, by law, will be 
subject to the Clayton Act, the Robinson- 
Patman Act and other federal legislation 
and regulation, after June 30, 1948 if there 
is not adequate state regulation. As we see 
it, the important determination to be made 
at this critical juncture in insurance history, 
is not so much whether insurance is going 
to be under state or federal control, or 
whether an insurance commissioner has the 
power to approve or disapprove rates it 
advance or subsequently, or any of the other 
individual differences that may exist as t 
the manner of regulation. The essential 
and integral character of the business as it 
has been known is what must be retained 
That is the real trust and caveat that the 
public has placed in the hands of the insur 
ance companies, their attorneys, state de 
partments and legislators. 

The editors and staff of THE INSUR- 
ANCE LAW JOURNAL join to wish 
each and every reader a Merry Christmas 
and a Happy and Prosperous New Year 
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CONTRACTS 


Limiting the Bailee’s Liability 


By MAX J. GWERTZMAN 


\ ITHIN the last fifty years there has 

grown up in this country a very large 
business in warehousing and storing per- 
sonal property. This type of enterprise is 
not restricted solely to public warehouses 
but includes furriers’ cold storage plants, 
cleaning and dyeing plants, tailors, garages 
and other establishments engaged in the 
business of caring for personal property 
of various kinds. 


In order to provide protection against 
various risks of loss, a far-reaching insur- 
ance program has been created. Among 
the well-known types of policies covering 
bailees are furriers’- customers policies, 
cleaners’ and dyers’ bailees forms and garage 
keepers’ legal liability policies. Since the 
ultimate payment of falls chiefly 
upon the insurance carriers, they, of course, 
become vitally interested in the extent to 
which a bailee is liable either by contract 
or under the common law. 


losses 


General Rule of Liability 


; As a general rule, a bailee is liable only 
tor negligence. (Claflin v. Meyer, 75 N. Y. 
260; Jones v. Morgan, 90 N. Y. 4; Edgar v. 


Parsell, 151 N. W. 714; Union Stone Com- 
pany v. Wilmington Transfer Company, 90 
Atl. 407; Firemen’s Fund Insurance Com- 
pany v. Schreiber, 150 Wisconsin 42, 135 N. 
W. 507, 45 L. R. A. New Series 314, An- 
notated Cases 1913 E 823.) A bailee may, 
by express contract, enlarge, abridge, qualify 
or supersede the obligations which other- 
wise would arise from the bailment by 
implication of law so long as the contract 
does not violate the law or contravene 
public policy and so long as it is actually 
a part of the contract of bailment and is 
expressed in clear and unmistakable lan- 
guage. (American Jurisprudence, Section 174, 
page 268.) 


Warehousemen, and especially furriers, of- 
ten agree to provide insurance for custom- 
ers whose property they store. Such 
agreements, of course, supersede and en- 
large the bailee’s responsibility, which nor- 
mally is limited solely to the exercise of 
ordinary care. Bailees also often insert in 
their storage contracts stipulations which 
attempt (a) to exempt the bailee from 
liability for loss, that even occurring 
through negligence, and (b) to limit the 
hailee’s liability for loss, even that occurring 
through negligence. 


The author, a New York City attorney specializing in legal 
broblems affecting fire and marine insurance, was the successful 
attorney in the Taccetta case herein discussed. 
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Taccetta Case 


It is the purpose of this article to explore 
the methods used to effect either an en- 
largement or diminution of liability and to 
explore the validity and legal effect of such 
agreements. In the recent case of Taccetta 
v. Chauncey Rice & Rogovin, Inc. and 
Indemnity Marine Assurance Company, Ltd. 
{6 CCH Fire anp CAsuAtty Cases 424], 
the writer was the attorney for the plain- 
tiff. The plaintiff delivered a fur coat 
valued at $3,500 to the defendant, Chauncey 
Rice & Rogovin, Inc., in April, 1944. She 
informed the furrier at that time that she 
did not desire it to procure any insurance 
for her benefit. The furrier delivered to 
her a receipt, which contained on its face 
this statement: 


“Mink Coat—Carries own insurance” 
“Charges: Repairing or Remodeling. .$60 
Storage and Insurance 5 


Total Charges $65” 


There was a space for the insertion of the 
value of the coat. This was left blank on 
the original receipt given to the plaintiff. 
The back of the receipt. contained the 
following clauses: 

“We do hereby agree to take on storage 
the articles described on the reverse side, 
to keep the same free from moths, and to 
cause them to be insured against loss or 
damage by fire and to be responsible there- 
for in the event of burglary or loss. The 
said articles and their condition, together 
with the value thereof, and each of them 
are hereby expressly fixed and designated 
for all purposes arising hereunder on reverse 
side, and we shall in no event be liable in 
any greater amount than the value thereof, 
as so fixed and designated. ; 

“It is further understood and agreed 
that we shall not be liable in consequence 
of any partial or total loss or damage to 
or removal of any or all of said articles 
caused, in whole or in part, by any strike, 
violence, invasion, insurrection, rebellion, 
riot or civil war or commotion, or by any 
military or usurped power or by any act 
of God, or by order of civil authority, or 
if the owner shall fail to comply with any 
of the terms and conditions contained 
herein. 

“Tt is further understood and agreed 
that in event of any injury, loss or damage 


to any or all of said articles under any of 
the circumstances hereinbefore referred to, 
we shall have the option of repairing or 
replacing, in whole or in part, any or all 
of such articles, or any qne or more of set 
of such articles so injured, lost or damaged 
or of paying in whole or in part, the said 
loss or damage, which shall however, in no 
event exceed the value as hereinbefore speci- 
fied of each of said articles.” 


Furriers’ Customers Policy 


The defendant furrier carried a furriers’ 
customers policy with the defendant In- 
demnity Marine Assurance Company, Ltd. 
This policy contained the following basic 
insuring clause: 


“This policy only covers furs, or garments 
trimmed with fur, being the property of 
customers, accepted by the assured for 
storage, alteration, repairing, cleaning or 
remodeling and for which the assured is- 
sues a receipt under which the assured 
agrees to effect insurance on the property, 
but excluding any stock belonging to the 
assured or to any subsidiaries or affiliates 
of the assured.” 


To the basic clause was annexed this 
exclusion: 

“This company shall not be liable here- 
under for more than the amount stipulated 
in the assured’s receipt as applying to each 
respective article, whether on account of 
the assured’s legal liability or otherwise.” 


Annexed to the policy and in considera- 
tion of an additional premium, was a legal 
liability endorsement as follows: 

“In consideration of additional premium 
as herein provided and subject to the fol- 
lowing conditions and limitations, the policy 
to which this endorsement is attached is 
extended to cover in excess of the amount 
stipulated in the assured’s receipt as apply- 
ing to any one article, the common law 
or statutory liability of the assured named 
in the policy to which this endorsement 
is attached as a bailee for direct loss of or 
damage to the property insured under the 
policy, which in all situations [is] covered 
thereunder.” 

After the plaintiff delivered her coat to 
the furrier and received the receipt, the 
furrier inserted in the place on his copy 
of the receipt which called for value, the 
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amount of $100, and thereafter paid pre- 
miums on such value to the defendant In- 
demnity Marine Assurance Company, Ltd. 
The plaintiff called for her coat in August, 
1944, but the defendant furrier was unable 
to redeliver it or account for its disappear- 
ance. The plaintiff sued the defendant 
furrier, claiming that it was negligent in 
failing to return the coat and that because 
of such negligence it should reimburse the 
plaintiff in the sum of $3,500 which repre- 
sented the value of the coat. The defendant 
insurance company was joined on the 
ground that if the furrier had any legal 
responsibility, such legal liability was auto- 
matically transferred to the insurance com- 
pany. The furrier cross-claimed against 
the insurance company for any judgment 
which might be rendered against it. In 
addition, it claimed reasonable counsel fees 
incurred in defense of the case since the 
Indemnity Marine Assurance Company, 
Ltd., had refused to defend, claiming no 
liability under the policy. 


Court's Holding 


The defendant furrier, in contesting the 
plaintiff's right to recover, contended that 
the plaintiff, by paying a $5 storage and 
insurance charge, knew she was paying a 
charge for a minimum valuation of $100, 
and that the defendant’s liability was limited 
to $100. The plaintiff contended, however, 
that she expressly told the furrier that she 
did not require any insurance from him; 
that she had her own insurance; that if the 
loss of her coat occurred without any 
negligence on the part of the furrier, she 
could not recover at all but, if the loss 
did occur through negligence, she was en- 
titled to recover the full value of the coat 
since the agreement of storage did not 
limit liability for negligence but simply 
stipulated for certain insurance protection. 
The trial court rendered the following deci- 
sion: 

“There are two questions in this case: 
one, whether the defendant Chauncey Rice 
& Rogovin, Inc., is liable to the plaintiff 
tor the full value of the plaintiff’s mink 
coat; and, second, whether if the defendant 
Chauncey Rice & Rogovin, Inc., is so liable, 
the amount may be recovered by the de- 
fendant Chauncey Rice & Rogovin, Inc., 


nine 


LIMITING 


from the defendant Indemnity Marine As- 
surance Company, Ltd. 


“The action is brought by the plaintiff 
against the defendant Chauncey Rice & 
Rogovin, Inc., for negligence in the handling 
of the plaintiff's mink coat. It is a case, 
therefore, of ordinary bailment, and the 
defendant Chauncey Rice & Rogovin, Inc., 
was required to return the coat or to 
explain its loss in some satisfactory way. 


“The defendant Chauncey Rice & Rogo- 
vin, Inc., has neither returned the coat nor 
offered any satisfactory explanation for the 
failure to do so. It is, therefore, liable to 
the plaintiff for the value which was shown 
by the appraisal of October 7, 1943, to be 
$3500. There is also the testimony of Mr. 
Rogovin in his deposition before trial that 
the coat was worth $3500 in August of 1944, 
or the time when the loss was discovered. 


“It is, however, insisted by the defendant 
Chauncey Rice & Rogovin, Inc., that under 
the language of the receipt given to the 
plaintiff when she left the coat for repairs 
and storage on April 17, 1944, the liability 
was limited to $100. The evidence is un- 
contradicted that at the time the coat was 
left with the defendant Chauncey Rice & 
Rogovin, Inc., on April 17, 1944, the plain- 
tiff stated that she was fully insured. The 
receipt itself contains an endorsement to 
that effect. 


“The plaintiff further testified that she 
did not wish to pay any additional premium 
for further insurance. The language of the 
receipt did not limit the liability of the 
defendant Chauncey Rice & Rogovin, Inc., 
as bailee, for loss or damage from the 
bailee’s own negligence, but it rather con- 
templated that the property would be in- 
sured by the bailee against loss or damage 
under such circumstances that the bailee 
would not be liable to the bailor under the 
common law rule. 


“With respect to the second question 
relating to the remedy over against the 
defendant Indemnity Marine Assurance Co., 
Ltd., it appears that the defendant Chauncey 
Rice & Rogovin, Inc., had a floating policy 
with the defendant Indemnity Marine As- 
surance Co., Ltd., covering goods in storage 
as reported from time to time with the 
values at risk. The evidence is not entirely 
clear whether the defendant Chauncey Rice 
& Rogovin, Inc., reported the plaintiff’s 
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coat at risk in these routine reports, but 
I accept the testimony of Mr. Rice that the 
premium was actually paid to the insurance 
company covering the plaintiff’s coat valued 


at $100. 


“The policy itself contains a legal liability 
endorsement reading as follows: 


‘1. In consideration of an additional 
premium as herein provided, and subject 
to the following conditions and _ limit- 
ations, the policy to which this endorse- 
ment is attached is extended to cover in 
excess of the amount(s) stipulated in the 
assured(s) receipt(s) as applying to any 
one article, the common law or statutory 
limitation of the assured named in the 
policy to which the endorsement is at- 
tached as a bailee for direct loss of or 
damage to the property insured under the 
policy while in all situations covered 
thereunder.’ 


“Under the language of this legal liability 
endorsement, I think the liability of the 
defendant Indemnity Marine Assurance Co., 
Ltd., is not limited to the amount of $100 
stated as the value of the mink coat, but 
that the defendant Indemnity Marine As- 
surance Co., Ltd., is liable to the defendant 
Chauncey Rice & Rogovin, Inc., for the 
full amount of the loss, namely, $3500. 


“With respect to the attorneys’ fees of 
the attorneys for the defendant Chauncey 
Rice & Rogovin, Inc., the evidence shows 
that the defendant Indemnity Marine As- 
surance Co., Ltd., refused to assume the 
defense of the action, and I think that 
under the terms of the policy the fees of 
the attorneys in defending the suit are 
chargeable against the defendant Indemnity 
Marine Assurance Co., Ltd. I fix the 
amount of these fees at $750, which I 
think is reasonable under the circum- 
stances.” 


By this decision the court expressly found 
that the agreement on the back of the 
storage receipt related to the procuring of 
insurance and did not effect any limitation 
of liability for negligence, and that the 
plaintiff was entitled to recover the full 
value of the coat. 


In addition, the court found that the 
furrier, by declaring a minimum value to 
this insurance and paying a premium, did 
bring into play the legal liability endorse- 


ment contained in the policy, so that the 
insurer became liable for the judgment 
rendered against the furrier. 


This decision presents an object lesson 
in the care which must be used to effect 
contracts of insurance and to effect con- 
tracts limiting the liability of a bailee even 
for negligence. While it is well settled that 
a bailee may limit his liability, by proper 
contract, to an amount less than the full 
value of the property, it is not well settled 
as to whether such a limitation can be 
effected even for loss occasioned by the 
bailee’s negligence. Whether or not such 
an agreement contravenes public policy, is 
also a serious question. Furthermore, it 
is universally held that any agreements 
which purport to limit liability must actu- 
ally be a part of the contract of bailment 
and must be expressed in clear and un- 
mistakable language. (6 American Jurispru- 
dence 268, Section 174). 


Contract To Insure 


The decision in the Taccetta case, supra, 
clearly illustrates certain well-defined prin 


ciples. A contract to insure may be sepa- 
rate and distinct from a _ contract of 
bailment. In order to hold a bailee as an 


insurer of the return of the goods, it must 
appear expressly and specifically on the face 
of the contract that such was the agree 
ment. No mere implication will suffice, 
for the law hesitates to enlarge the com- 
mon-law obligation of the bailee. (Kev- 
stone Watch Case Company v. Romero, 73 
N. Y. Supp. 636; Ames v. Belden, 17 Barb 
N. Y. 513.) In 8 Corpus Juris Secundum, 
page 256, Section 22 of Bailments, appears 
the following statement: 


“In the absence of a special contract, 
expressed or implied, the law does not 
impose on the bailee the duty of insuring 
the subject matter of the bailment.” 

The Appellate Division of the New York 
Supreme Court, in the case of Sagendorph 
v. First National Bank of Philmont, 218 
N. Y. Supp. 191, sets forth the rule in 
these words: 


“There must be a special contract in 
order to require a bailee to insure property 
left in his care. Insurance is usually secured 
by the owner. It indemnifies against dam- 
ages suffered by reason of the risk insured 
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against. It is no protection against the 
physical loss of the property. Defendant’s 
agreement to give to plaintiff's property 
‘the same care that it does to its own 
property’ does not contemplate insurance. 
There is no allegation that the defendant 
agreed to insure plaintiff’s property left in 
its care; and the fact that it insured its 
own property does not tend to establish 
that it must insure the bailee’s.” 


Dual Obligation 


In the case of Loeb v. Ferber, 346 Pa. 
348, 30 Atl. (2d) 126, the plaintiff had 
delivered a fur coat to a furrier, The 
receipt issued by the furrier was quite 
similar to the one issued in the Taccetta 
case. However, the agreement to procure 
insurance was expressly crossed out. The 
coat was lost in the course of a burglary. 
There was no negligence on the part of the 
furrier. It was held that the striking out 
of the agreement to insure rendered the 
defendant not liable for the loss since there 
was no express agreement to insure and 
there was no negligence involved. This 
case expressly recognizes that there may 
be a dual responsibility in a contract of 
bailment. One obligation flows from an 
agreement to insure; the other, from the 
common-law responsibility to take due and 
proper care of the bailed article. 


Types Distinguished 


In the case of the U. S. Fire Insurance 
Company v. Saks & Company, 20 N. Y. 
Supp. (2d) 39, the plaintiff agreed to carry 
insurance on its property while it was in 
the custody of the defendant. The defend- 
ant contended that this agreement acted to 
discharge it from liability even from negli- 
gence. The court’s decision draws the clear 
distinction between agreements to insure 
and agreements liability for 
negligence. 


covering 


“The agreement, in my opinion, means 
no more than that as between bailor and 
bailee the cost of insurance—in the case of 
jewelry a substantial expense which must 
always be considered—was to be assumed 
by the bailor. The rings might have been 
lost in transit or while in the defendant’s 
possession in such circumstances that the 
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defendant as bailee would not be liable. In 
that event, under the agreement the owner 
would suffer the loss, unless he has procured 
insurance against it at his own cost; he 
could not look to the bailee to provide 
insurance, Put negatively, the agreement 
was one wherein the bailee specifically was 
not to provide insurance for the owner’s 
account. Whether he did so for his own 
account would concern him alone, but the 
agreement left untouched two basic prin- 
ciples—first, that the defendant was re- 
sponsible for its lack of care, and second, 
that its liability as bailee was unaffected 
by the fact that the bailor had procured 
insurance.” 


This case, more clearly than any other, 
points out that a contract of bailment 
may specifically provide for insurance to be 
carried by either the bailor or bailee and 
may also provide for liability on the part 
of the bailee for negligence. The mere fact 
that a contract of bailment contains no 
specific agreement on the part of the bailee 
to insure, does not, at the same time, 
eliminate the obligation which rests, under 
the common law, upon a bailee to be 
responsible for loss occasioned through its 
negligence. Reduced to its simplest terms, 
we find that a bailee does not have to 
insure unless it expressly agrees to do so 
in the contract of bailment. By the same 
token, the defendant is not relieved from 
its obligation to care for the goods and to 
be responsible for their loss in the event 
of negligence unless an express unambigu- 
ous stipulation is found in the agreement of 
bailment exempting the bailee from such 
obligation. 


Methods of Limiting Liability 


The general rules by which a bailee can 
limit his liability are nowhere better ex- 
pressed than in the following excerpt from 
8 Corpus Juris Secundum 264: 


“The parties to a bailment may diminish 
the liability of the bailee by special contract, 
the principle being that the bailee may 
impose whatever terms he chooses, if he 
gives the bailor notice that there are special 
terms and the means of knowing what they 
are, and if the bailor chooses to make the 
bailment, he is bound by them, providing 
the contract is not in violation of law or 
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of public policy or where it exempts the 
bailee from the consequences of his own 
fraud, wilful act or negligence. 


“With respect to exemption from liability 
or negligence, while it has been held that 
a bailee for hire can not exempt himself 
from the necessity of exercising the degree 
of care imposed upon him, that is, ordinary 
care, it has also been held that a bailee 
may limit his liability except for gross 
negligence. It has also been indicated, 
but not held, that a disclaimer of liability 
for negligence can be effective if brought to 
the bailor’s knowledge. The terms of the 
contract limiting the bailee’s liability must 
be clear and such stipulations are to be 
strictly construed.” 


Public Policy 


In examining this general proposition of 
law, we note that certain prerequisites must 
be complied with before a bailee can hope 
to reduce its common-law liability. There 
seems to be a conflict of opinion as to 
whether contracts exempting bailees from 
liability for negligence are against public 
policy. In the case of Interstate Compress 
Company v. Agrew, 255 F. 508, rehearing 
denied 256 F. 655, goods were delivered to 
a warehouse, and a receipt carried the 
following language: 

“Not responsible for loss by damage, 
fire, flood or other agencies unless caused 
by the wilful act or gross negligence of 
this company.” 


It was held that this clause was valid and 
binding even though the loss was caused 
by ordinary negligence: 


“It is equally well settled that a bailee 
in the absence of a statute prohibiting it 
may limit his liability by contract unless 
by gross negligence, wilful act or fraud.” 
(World Columbian Exposition v. Republic 
of France, 96 F. 687; Gashweiler v. Wabash 
Railroad Company, 83 Mo. 112; Butler v. 
Greene, 49 Neb. 280; Sanchez v. Bloomberg, 
176 S. W. 904; Kaye v. M’Divaini, 6 Cal. 
App. (2d) 132, 41 P. (2d) 371.) 


In other jurisdictions, contracts limiting 
or exempting a person from liability for 
his own acts of negligence have been con- 
strued to be contrary to public policy and 
therefore invalid. In the case of Agricultural 
Insurance Company v. Constantine [19 CCH 


AUTOMOBILE CASES 648], 56 N. E. (2d) 
687, aff'd. [21 CCH AuTomosiLe Cases 1060] 
58 N. E. (2d) 658, the plaintiff’s assignor 
had left a car in the defendant’s garage and 
received a parking ticket, which stated the 
following: 


“ 


but it is agreed that it will not be 
liable for loss or damage of car or accessories 
or contents from whatever cause arising.” 


The court held that this clause was con- 
trary to public policy: 

“It is a well-recognized rule of law that 
in an ordinary mutual benefit bailment, the 
bailee may relieve himself from the liability 
imposed on him by the common law so 
long as the provisions of such contract are 
not against public policy. By the great 
weight of authority, it is against public 
policy to attempt by contract to relieve 
oneself from the consequences of his own 
negligence. This is certainly true if the 
attempted restriction involved his own wil- 
ful misconduct or wrong doing.” 


In the case of Patterson v. Wenatchu 
Canning Company, 59 Wash. 556, 110 P. 
379, it was said: 

“It is well settled that a bailee may by 
contract exempt himself from liability ex- 
cept from his own fraud or negligence.” 


In Pilson v. Tip Top Auto Company, 
67 Ore. 528, 136 P. 642, it was said: 


“It is the better rule that a bailee for 
hire can not by contract so limit his respon- 
sibility to the bailor as not to be liable 
for his own negligence or the negligence of 
his agents or servants.” 


In the case of Northwestern Mutual Fire 
Association v. Pacific Wharf Storage Com- 
pany, 187 Cal. 38, 200 P. 934, the court held: 

“The general rule that a depository or a 
bailee for hire in the course of his ordinary 
business cannot relieve himself by contract 
or notice from responding in damages for 
loss arising from his own negligence or that 
of his agents or servants may be conceded.” 


To the same effect, see also Denver Union 
Terminal Railway Company v. Cullinan, 
72 Colo. 248, 210 P. 602; Denver Public 
Warehouse Company v. Munger, 20 Colo. 
App. 56, 77 P. 5; Parris v. Jaquith, 70 Colo. 
63, 197 P. 750. 
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Token Receipts and Small Type 


There is a diversity of opinion upon 
another line of cases. These cases revolve 
around the principle that even though a 
contract to limit liability may be valid, 
there must first be a meeting of the minds 
to make such a contract binding. Mere 
tokens or stipulations in small type on 
receipts in some instances have been held 
not to have the dignity of a contract and, 
therefore, to give no validity to the limi- 
tations provided therein. In other instances, 
the courts have held that the acceptance 
of such token receipts creates a binding 
limitation of liability. In the well-known 
case of Healy v. New York Central and 
Hudson Railroad Company, 138 N. Y. Supp. 
288, aff'd. 210 N. Y. 646, the plaintiff de- 
livered a bag to be checked at the parcel 
room in a railroad station, and received in 
exchange, a check which had on the back 
the following pertinent condition: 


“The depositor in accepting this duplicate 
coupon expressly agrees that the company 
shall not be liable to him or her for any 
loss or damage of any piece to an amount 
exceeding $10.” 

This condition was in fine print. The 
plaintiff put the coupon in his pocket with- 
out reading it and without his attention 
being called to the limitation of liability 
printed thereon, When the plaintiff called 
for the return of the handbag, it was shown 
that the bag in question had been delivered 
in error to some third person. The value 
of the missing articles contained in the 
handbag was proved to be $10. The de- 
fendant conceded liability but claimed that 
its obligation did not exceed $10. The 
court refused to agree with the defendant’s 
contention and rendered judgment in favor 
of the plaintiff for the full amount of loss: 


“Had notice been given by the bailee to 
the bailor of the condition limiting the 
liability of the former, and the latter then 
seen fit to enter into the bailment, a different 
question would be presented, but in the 
case at bar, no notice whatever was given 
to the bailor of the acceptance of this 
condition; neither was there anything [that] 
indicated that the transaction, which was 
for the mutual benefit of both parties would 
tend in any way to suggest to a reasonable 
prudent man, or lead him to suspect, the 
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acceptance of such a special contract or 
tend to put him on guard or on inquiry 
relative thereto.” 


This case held the attempted limitation 
void solely on the ground that proper notice 
of the limitation was not brought home 
to the bailor. The court implied that a 
properly worded contract which had been 
brought home to the bailor and which had 
been assented to, would be upheld. 


The decision in the above-quoted case 
was recently reaffirmed by the New York 
courts in the case of Klar v. H & M Parcel 
{13 CCH Nec icence Cases 386], 61 N. Y. 
Supp. (2d) 285, reversing 56 N. Y. Supp. 
(2d) 286. The great weight of authority 
in this country is in accord with this New 
York rule. (Lebkeucher v. Pennsylvania 
Railroad Company, 97 N. J. L. 112, 116 A. 
323, aff'd. 98 N. J. L. 271, 118 A. 926; 
Union Bus Station v. Etosh, 48 Ohio App. 
161, 192 N. E. 743; Brown v. Hines, 213 
Mo. App. 298, 249 S. W. 683; Union News 
Company v. Vinson, Tex. Civ. App., 227 
S. W. 236; Jones v. Great Northern Railway 
Company, 68 Mont. 231, 217 P. 673, 37 
A. L. R. 754; Denver Union Terminal Rail- 
vay Company v. Cullinan, supra; Kravitz 
», Parking Service Company, 29 Ala. App. 
523, 199 So. 727; Dodge v. Nashville, C. & 
St. L. Railway Company, 142 Tenn. 20, 
215 S. W. 274, 7 A. L. R. 1229; Sandler v. 
Commonwealth Station Company, 307 Mass. 
470, 30 N. E. (2d) 389, 131 A. L. R. 1170.) 


7 
q 
7 


Choice of Rates 


However, in the case of Missouri Pacific 
Railroad Company v. Fuqua, 150 Ark. 135, 
233 S. W. 926, the plaintiff checked his 
suitcase at the defendant’s parcel room, and 
on the payment of ten cents received a 
check which contained a provision that the 
company would not be responsible for 
loss, damage or deletion of articles left in 
storage for an amount in excess of $25. 
The suitcase was destroyed by a fire, which, 
the evidence indicated, was caused by negli- 
gence. A verdict was rendered for $150, 
covering the full loss of the article in 
question. . The court, however, reduced this 
to $25, with the following opinion: 

“A warehouseman may limit his liability 
to an agreed value of the article received 
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where the rate charged is based upon the 
value of the article. This character of 
contract does not contravene the principle 
that one cannot contract for exemption 
or limitation from liability on account of 
his own negligence.” 


It would appear that the decision in 
this case was based on the principle of 
estoppel. The bailor was evidently given 
a choice of rates and, having accepted the 
lower of two rates, was bound by the limita- 
tion and liability applicable thereto. This 
type of agreement is covered more fully 
in a later part of this article. 

In the case of Noyes v. Hynes, 220 Ill. 
App. 409, the plaintiff checked a Gladstone 
bag with the defendant. The latter’s agent 
delivered the bag to another by mistake. 
On the back of the check handed to the 
plaintiff was a provision limiting to $25 the 
defendant’s liability for loss or injury to 
the property. A placard above the parcel 
room carried the same notice. As to whether 
this provision of limitation became part of 
the contract of bailment, the court said: 

“We think the weight of authority is to 
the effect that when a person accepts a 
ticket from a bailee in receipt for a parcel 
deposited with him, he is bound by the 
terms and conditions of that receipt in so 
far as he has reasonable notice of the same, 
and in so far as the same are reasonable. 
In this case it does not seem to be un- 
reasonable to hold that a person depositing 
luggage or similar articles temporarily, in 
the manner as shown by the evidence, and 
for a consideration of only 10 cents to be 
paid by him, would expect that there would 
be some limitation placed upon the value 
of the article so deposited. If this were 
not so then the defendant would have 
been bound if plaintiff had deposited with 
his suitcase $100,000 worth of diamonds or 
other articles of similar great value. The 
condition, therefore, in itself, seems to have 
been a reasonable one. The notice as to 
the condition would also seem to have been 
reasonable. The defendant had a right to 
assume that the plaintiff could read the 
English language; had also a right to 
assume that the plaintiff would take notice 
that by reason of the very small charge 
he could not expect an unlimited liability.” 

The holding in these two cases was fol- 
lowed in the following jurisdictions: Cun- 
ningham v. International Committee of Young 


Men’s Christian Associations, 51 Cal. App. 487, 
197 P. 140; Keenan Hotel Company v. Funk, 
93 Ind. App. 677, 177 N. E. 364; and Mis- 
souri Pacific Transportation Company v,. 
Williams [11 CCH NEec.icENcEe Cases 345], 
207 Ark. 750, 182 S. W. (2d) 762. 


Actual Mention of Negligence 


Regardless of what the rule may be 
elsewhere, it is well established that in 
New York, contracts to limit liability even 
for acts of negligence will be upheld. How- 
ever, the language in the contract must 
expressly include negligence. In the case of 
Wells & Tucker v. Steam Navigation Com- 
pany, 8 N. Y. 378, the defendants were the 
owners of a steamboat which had been 
engaged to tow the plaintiff’s canal boat. 
The agreement of towage was as follows: 

“New York, April 24, 1844. 
“Captain Young, of steamboat Sandusky, 
take in tow for Alban, canal-boat Jay, —, 
master, at the risk of the master and owners 


thereof, and collect $25. For owners. 
E. Dennis” 


The canal boat sank because of the negli- 
gence of the defendants. Upon being sued 
for the value of the canal boat, the defend- 
ants attempted to interpose the defense that 
its liability was limited to $25 by reason 
of the aforementioned contract. The court, 
however, held that no limitation of liability 
was afforded against the defendants’ acts 
of negligence because the agreement specifi- 
cally failed to contain any reference to 
negligence on the part of the defendants. 


“It would be an extraordinary contract 
which should in express terms give such 
a latitude in performing a hired service 
of so important a character as the one 
under consideration; and to permit a con- 
tract to have so unreasonable an effect as 
it would imply, the intention of the parties 
should be clearly and unequivocally ex- 
pressed, so as to leave no room for doubt 
or misconstruction. In this contract 
nothing is said about negligence. . . . It 
would require a man of a good deal of 
effrontery to ask another to insert in his 
contract for performing a service, a clause 
permitting him to be negligent in its per- 
formance and relieving him from all liability 
for the injuries which his gross negligence 
might occasion; and the man who would 
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insert such a clause in the contract would 
be a fit subject for a committee to take 
charge of his person and property.” 


This general rule of construction is re- 
iterated in Nicholas v. New York Central 
and Hudson River Railroad Company, 89 
N. Y. 370: 


“There is an almost unbroken line of 
judicial expression to the effect that general 
words will not operate to exempt a carrier 
from liability for his own negligence. In 
New Jersey Steam Navigation Co. v. Mer- 
chants’ Bank, 6 How. 344, Nelson, J., re- 
ferring to the contract in that case, said: 
‘The language is general and broad, and 
might very well comprehend every descrip- 
tion of risk incident to the shipment, But 
we think it would be going farther than 
the intent of the parties, upon any fair and 
reasonable construction of the agreement, 
were we to regard it as stipulating for 
willful misconduct, gross negligence, or 
want of ordinary care.’ In Alexander v. 
Greene, 7 Hill 533, where the carrier claimed 
exemption from liability for negligence, un- 
der a stipulation to tow plaintiff’s boat, 
‘at the risk’ of the master and owners, it is 
said: “To maintain a proposition so ex- 
travagant as this would appear to be, the 
stipulations of the parties ought to be 
most clear and explicit, showing that they 
comprehended in their arrangement the case 
that actually occurred.’ In Wells v. Steam 
Navigation Co. [supra], Judge Gardner 
says: ‘We held then if a party vested 
with a temporary control of another’s prop- 
erty for a special purpose of this sort, 
would shield himself from a responsibility 
on account of the gross neglect of himself 
or his servants he must show his immunity 
on the face of his agreement, and _ that 
a stipulation so extraordinary, so contrary 
to general usage, and the understanding 
of men of business would not be implied 
from a general expression, to which effect 
might otherwise be given.’ Johnson J., 
in Magnin v. Dinsmore, 56 N. Y. 168, says: 
‘But the contract will not be deemed to 
except losses occasioned by the carrier’s 
negligence, unless that be expressly stip- 
ulated.’ ” 

General words in a contract of carriage 
are not sufficient to release a carrier of 
the consequences of his negligence. If such 
a result is intended, it must be expressly 


LIMITING THE BAILEE’S 


VYOUNTOMOUONAGGRAANANETAadAngddagacenagdnagnasdsvsenngneonodgngedemancadgncuannenecarnensnnnnsgnoneecaneyeverenoregeec.veUegoUUeennenOUepeEREETNTIGHUIINNN 


LIABILITY 


provided for in the contract. This rule 
of construction applies as well in cases 
of bailment. (Jennings v. Grand Trunk 
Railroad Company, 127 N. Y. 438; Kenney 
v. New York Central Railroad Company, 
125 N. Y. 422; Mynard v. Syracuse B. & 
N. Y. Railroad Company, 71 N. Y. 180; 
Brewster v. New York Central & Hudson 
Railroad Company, 129 N. Y. Supp. 368.) 


In the case of Hersig v. New York Cold 
Storage Company, the court clearly held 
that in a bailment contract, in order to limit 
liability for negligence, it was necessary to 
have the word “negligence” actually men- 
tioned in the stipulation. 


“It is not necessary here to say just 
how far such a provision would operate 
to limit liability, but the cases are uniform 
in holding that in the absence of any express 
and unequivocal language extending to neg- 
ligence, such a clause does not exempt a 
bailee for hire from discharging the duty 
he owes to use reasonable care. That is 
the essential element of the contract that 
the bailee will use reasonable care to pre- 
serve the goods entrusted to his care and 
if he proposes to be exempt from the dis- 
charge of this part of the obligation, it 
must be done in language which cannot 
be mistaken, and which gives full notice 
of the exception to the natural import 
of the contract.” 


In the case of Bean v. Ford, 119 N. Y. 
Supp. 1074, the plaintiff delivered two 
valises to a person in charge of a check- 
room of a hotel in New York City known 
by the defendants. The plaintiff had been 
a guest in the hotel but was going to leave 
for an indefinite stay, and wished to store 
the valises with the defendant. He received 
a check, which carried the following legend: 

“This package is received as a temporary 
accommodation and the party accepting 
the check releases the hotel from all respon- 
sibility, from damage by fire, water, theft 
or other causes.” 


Some months later the plaintiff called for 
the two valises, but received only one. The 
court found that the failure to return 
the valise constituted negligence. With re- 
gard to the validity of the stipulation 
heretofore referred to, the court rendered 
the following opinion: 

“Nor do we think that the causes printed 
on the checks, to the effect that the bailor 
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releases the hotel from all responsibility 
for damage arising from specified or other 
causes, is important. Assuming it to have 
been a party to the agreement and con- 
sequently binding on the plaintiff, it was 
evidently a stipulation intended to protect 
the defendant against damage to. or loss 
of the goods arising from causes beyond 
their control and not due to their own 
negligence. If part of the agreement at 
all, this stipulation was written by the 
defendants, and their own language must 
be construed most strongly against them. 
As they did not expressly stipulate against 
liability for their own negligence, they must 
be held liable for loss or damage chargeable 
to that cause.” 


From these decisions it appears that the 
general view taken by the courts is that 
a contract to limit liability for losses 
occurring even by negligence will be upheld 
in those jurisdictions where such contracts 
are not considered contrary to public policy. 
However, it is equally clear that even 
in those jurisdictions which give legal 
sanction to agreements of this character, 
the agreements themselves will be strictly 
construed, ‘Their wording will not be ex- 
tended by inference or implication. If the 
bailee wishes to limit his liability even for 
negligence, he must expressly say so in 
clear and express words specifying neg- 
ligence in the agreement itself. If the 
language concerning negligence is missing 
from the agreement, it will not be supplied 
by the courts and the limitation of liability 
will not be extended to cover against neg- 
ligence. 


Valuation Agreements 


Under the law of carriage, it has long 
been held that in consideration of a choice 
of rates which are fairly and openly made 
known to a shipper, the carrier may limit 
liability to a fixed amount lower than the 
true value in consideration of the charging 
of the lower of two rates. (Boyle v. 
Bush Terminal Railroad Company, 210 
N. Y. 389; Adams Express Company v. 
Croninger, 226 U. S. 491; Kansas Southern 
Railroad Company v. Carl, 227 U. S. 639.) 


It has been held that under these valua- 
tion agreements, the shipper is estopped 
from claiming an amount greater than that 


shown in the receipt unless he declares 
a higher value and pays an additional charge. 
Moreover, a valuation agreement has been 
held to be broad enough to cover even 
losses caused by negligence (Boyle v. Bush 
Terminal Railroad Company, supra), or by 
the theft of an employee where unauthor- 
ized by the principal (De’Utassy v. Barrett, 
219 N. Y. 420). The New York courts 
have made a definite distinction between 
valuation clauses and limitation of liability 
clauses. In the case of De’Utassy v. Barrett, 
supra, a shipment of merchandise was de- 
livered to a carrier under a stipulation 
which, in effect, stated that in consideration 
of a rate charged, the liability of the de 
fendant was limited to $50 unless a greater 
value was declared, for which a higher rate 
would be charged. The shipment was 
stolen by an employee of the carrier. The 
court held that the limitation of liability 
applied to the amount stated in the receipt 
even where the loss was occasioned by 
theft on the part of employees of the carrier. 
In the case of Hewman v. M. H. Powers 
Company, 226 N. Y. 205, the plaintiff made 
a contract with the defendant to move 
certain merchandise. The contract stip- 
ulated that the responsibility of the de- 
fendant for the loss of any article, or the 
contents thereof, was limited to $50. The 
goods were stolen, either through negli- 
gence or theft on the part of an employee 
of the defendant. ‘The court, in ruling 
that the limitation did not apply, said: 
“Whatever else may be said of the manner 
in which the defendant performed its con- 
tract, it certainly violated the common law 
duty of a carrier to safely carry and de- 
liver the plaintiff's goods. The question 
is whether the clause quoted from the 
memorandum signed by the plaintiff’s hus- 
band is sufficient to limit the responsibility 
of the defendant for the loss of the jew- 
elry to $50. The simple and complete 
answer to that question is that the clause 
referred to, when read in the light of the 
decisions construing such claluses, does not 
even purport to limit the defendant's re- 
sponsibility for violation of duty shown in 
this case. The clause in the memo- 
randum is ‘The responsibility of the com- 
pany is limited to $50 for any article 
together with the contents thereof.’ Plainly 
this clause refers to the defendant’s re- 
sponsibility as a carrier and does not include 
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the misfeasance or nonfeasance of the 
carrier itself or of its employees. The 
plaintiff has no reason to understand she 
was releasing them from responsibility for 
their own depredations. While couched in 
the words selected by the defendant the 
clause does not, under the circumstances 
of this case, limit the defendant’s responsi- 
bility at all.” 

This distinction has been followed in 
the case of Illinois Central Railroad Com- 
pany v. Fontaine, 217 Ky. 211. In the 
latter case the value was fixed, but there 
was no evidence it was in consideration 
of the lower of two rates and did not 
constitute a true valuation agreement. The 
court held that the full value could be 
recovered. 


Released Valuation 


In Moore v. Duncan, 150 C. C. A. 534, 
237 F. 780, where the contract limiting 
liability was predicated upon a so-called 
released valuation, in effect an agreed valua- 
tion determined by a classification upon 
which the rate was based, it was _ held 
that the contract extended to a loss result- 
ing from theft committed by the carrier’s 
employees and that such a contract was just 
and reasonable and violated no rule of 
public policy. The court said: 

“The validity of a contract limiting the 
carrier’s liability to an agreed valuation 
does not depend upon the relation of that 
value to the actual value. It rests upon 
the proposition that, by freely and delib- 
erately electing to contract for carriage 
at a rate of compensation based upon an 
agreed value, the shipper is estopped to 
claim a higher value in case the shipment 
is lost or damaged. . A published tariff, 
so long as it is in force, has the effect 
of a statute, and is binding on carrier 
and shipper. It will be noticed that, by 
the express contract of the parties as con- 
tained in the bill of lading, ‘the amount of 
any loss or damage’ for which the carriers 
are liable shall be ascertained on the basis 
of the valuation, ‘whether or not such loss 
or damage occurs from negligence’—a stip- 
ulation broad enough in its terms to cover 
theft by an employee. But we assume that, 
if the carrier had in effect purposefully 
taken the goods or actually benefited by 


their confiscation of conversion, it would 
not be permitted, upon grounds of public 
policy, to limit its liability under the con- 
tract of carriage. Such, however, is not 
the case alleged. Actual conversion by the 
carrier to its own use is not charged. The 
allegation in the petition is not only con- 
sistent with, but, naturally interpreted, we 
think charges, a theft from a car in transit 
by employees of the carrier, presumably 
acting, not in the latter’s interest and for 
its benefit, but against the carrier’s interest, 
and to its injury as well as that of the 
shipper; for by the employee’s wrongful 
act the carrier, instead of being benefited, 
is directly injured through its liability to 
the shipper. The controlling question thus 
is, whether it is competent for the carrier 
and shipper to extend the limitation of 
the carrier’s liability for loss in the course 
of transportation to a theft by an employee 
in his own sole interest and against the 
interest of his employer. We think 
the contract in question, which limited 
liability to the released valuation, is just 
and reasonable; that it violates no rule 
of public policy, and is valid and enforce- 
able.” 

This well-defined principle in the law 
of carriage has been carried over into the 
law of bailment. In the case of Central 
Storage Warehouse Company v. Pickering, 
114 Ohio S. T. 76, 151 N. E. 39, the plaintiff 
stored property with the defendant. The 
warehouse receipt issued by the defendant 
carried the following clause: 


“The responsibility of this company for 
any article or package listed on this re- 
ceipt with the contents thereof, while in 
this warehouse or being carted to or from 
the same by it, is limited to $25, unless 
the value thereof is made known at the time 
of storing noted on this receipt and a higher 
storage rate paid therefor.” 


No value in excess of the $25 was declared 
by the plaintiff, and he did not pay a higher 
rate. The question was raised as to whether 
the goods had been lost under conditions wh‘ch 
indicated negligence. The attention of the 
court was called to the fact that under the 
Uniform Warehousemen’s Act, the warehouse- 
man is not allowed to include in the contract 
of carriage any condition which in any wise 
impairs his obligation to exercise that de- 
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gree of care in the safekeeping of goods 
entrusted to him which a reasonably careful 
man would exercise in regard to similar 
goods of his own. The question to be 
determined was whether the limitation in 
question violated the aforementioned sec- 
tion of the Warehousemen’s Act. The court 
upheld the limitation on the ground that 
a valuation clause of this type fixed the 
measure of responsibility . but did not 
exempt the defendant from liability for 
failing to exercise proper care. 


“We are of the opinion that paragraph 4-A 
of the warehouse receipt in the instant case 
did not seek to exempt the warehouseman 
from negligence, but that it was a stipula- 
tion designed to limit the amount of re- 
covery to an agreed valuation in case of 
loss. This being an action in trover and 
conversion, there could be no recovery of 
any sum except upon the theory of negli- 
gence. The negligence being admitted, the 
reasonable provisions of the warehouse re- 
ceipt limiting the liability to $25 control. 
It cannot be said in this case that there 
was an effort on the part of the storage 
company to evade responsibility for the 
failure to use diligence and care in the 
preservation of the goods. By the pro- 
visions of section 5 of the warehouse receipt, 
the warehouse’ company clearly assumed 
responsibility of using diligence and care 
in the use of the following language: ‘It 
is further agreed that this company in stor- 
ing said goods will use diligence and care 
in the preservation of the goods placed 
in its warehouse’, etc, 


“There was therefore no question of re- 
sponsibility for negligence. The only ques- 
tion before the court is as to the measure 
of that responsibility. The company being 
bound to use care, the provisions of Section 
4-A fixed the measure of that responsibility, 
and the judgment should therefore have 
been in the sum of $25.” 


In the case of the Fidelity Storage Com- 
pany v. Kingsbury, 64 App. D. C. 208, 
76 F. (2d) 978, modified on rehearing 
65 App. D. C. 69, 79 F. (2d) 705, a suit 
was brought to recover the value of twenty 
packages, each containing a_ bending 
machine, the value placed upon them at 
time of storage being $50 each. The court 
upheld the validity of the limitation of 
amount of liability clause, stating that 


it is well settled that a bailee may limit 
his liability for goods deposited with him 
except for gross negligence, willful acts 
or fraud, and that inasmuch as there was 
no conversion of goods or act of negligence 
on the part of the storage company that 
would operate to change its limit of lia- 
bility, it was error to sustain the verdict 
in excess of the valuation of $1,000 placed 
upon the goods. As previously set forth 
in this article, it was held that a ware- 
houseman may limit his liability to any 
agreed value of the article received where 
the rate charged is based upon such value, 
(Missouri Pacific Railroad Company » 
Fuqua, supra.) 

In McMullin v, Lyon Fireproof Storage 
Company, 74 Cal. App. 87, 239 P. 422, it 
was held that a provision in a warehouse 
receipt limiting the liability of the bailee 
to $25 per package of the goods stored 
unless the value was made known at the 
time of storage, when a higher rate for 
the storage would be charged, was not 
invalid as being within the inhibition of 
a provision of the Uniform Warehouse Re- 
ceipt Act that a warehouseman may not 
insert in a receipt issued by him terms 
and conditions which in any wise impair 
his obligation to exercise that degree of 
care in the safekeeping of the goods in- 
trusted to him which a reasonably careful 
man would exercise in regard to similar 
goods of his own. The limitation provision 
was given effect notwithstanding negligence 
on the part of the warehouseman. In this 
case the findings of the trial court showed 
that the value of certain packages which 
were stored was not made known to the 
warehouseman at the time, and the ware- 
houseman never had notice of the value 
thereof; that the warehouseman charged 
the bailor a lower rate than would have 
been charged if a higher value than $25 
a package had been declared at the time 
the goods were stored; and that not only 
did the warehouse receipt contain the recital 
above stated, limiting the liability of the 
warehouseman, but the written application 
for storage made by the bailor contained 
language practically identical in form and, 
in effect, asked for a low rate of storage 
because of the low valuation placed on the 
packages. 

The question as to whether valuation 
agreements are in effect exemptions of 
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bailees from liability for gross negligence and 
thereby contravene public policy to the 
extent that bailees should not be permitted 
to exempt themselves from liability from 
negligence, was passed upon in the case of 
Donlon Brothers v. Southern Pacific Com- 
pany, 151 Cal. 763, 91 P. 603, 12 Annotated 
Cases 1118: 


“Undoubtedly, a contract which at- 
tempted to relieve the carrier from liability 
for gross negligence, or attempted to fix 
a liability for only half the actual value 
of the property carried, or any other pro- 
portion less than such actual value, would 
be obnoxious to the prohibition of the sec- 
tion and void. But the contract in ques- 
tion here does not attempt to relieve the 
carrier from liability for the actual value 
of the property shipped, nor does it provide 
for any partial exemption from liability, nor 
does it provide for exemption from responsi- 
bility at all. On the contrary, the carrier 
assumes full responsibility for loss or injury 
to the property occasioned through its 
gross negligence to the full extent of the 
actual value of the property as declared 
by the shipper, and which valuation, by 
the contract between them, was agreed 
to be its actual valuation for all purposes. 
As to these purposes, it is not correct 
to assume that the special contract was 
made solely in anticipation of liability, or 
that liability was the principal subject 
matter of the contract. It was not entered 
into with a view of providing solely for 
exemption, nor was that by any means 
its contemplated purpose. While it is true 
that the actual value of the property may, in 
fact, be in excess of an agreed valuation 
in a contract, and as to that excess it may 
be said that the carrier is exonerated from 
liability, this does not render the contract 
otherwise fairly entered into fixing the 
agreed valuation invalid. If to that extent 
exemption may be said to result in some 
instances under an agreed valuation, it only 
follows indirectly, because it is not the 
main or chief object of the contract to 
attain it. The primary purpose of this 
contract was, as the rates of transportation 
charged by the carrier were measured by 
the valuation of the property shipped, to 
fix an agreed valuation of the horses in 
question as a basis upon which freight rates 
should be charged and paid, on condition 
that in case of loss the responsibility of 
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appellant should be measured by such agreed 
valuation. The contract is one in which 
the valuation of the property was agreed 
to for the purpose of fixing transportation 
charges and as measuring the responsibility 
of appellant. It was not a contract limiting 
liability. It was a contract dealing pri- 
marily with value—the value of the horses 
shipped. That was agreed to, and, of 
course, the agreed valuation must be deemed 
to be the actual valuation of the property— 
its actual valuation for all purposes of 
the contract—and as appellant assumed 
responsibility for loss to the full extent 
of such valuation there is no room for 
claiming that the contract was an attempt 
to exonerate it from the liability which 
the statute imposed. On the contrary, it 
assumed under it full liability for the actual 
value as that actual value was agreed on. 
Under this view of the contract, we cannot 
see how it violates the section of the Code 
relied on. That section, while it prohibits 
contracts relieving the carrier from liability 
for the value of property intrusted to it 
for carriage and lost through its gross 
negligence, was not intended to limit the 
right of contract between shipper and 
carrier as to what that value may be. It 
prohibited only the making of a contract 
limiting liability. The limitation of lia- 
bility necessarily imports a responsibility 
less than full responsibility. Full responsi- 
bility under the statute for the loss of 
the property carried could not exceed its 
actual value, and while under the statute 
a carrier cannot by contract exonerate 
itself from liability for such value, there 
is nothing in the statute which prohibits 
the parties by contract from determining 
freely in advance what the actual value 
of such property is as the measure of 
the responsibility of the carrier when it 
attaches.” 


Statutory Prohibitions 


However, where particular statutes pro- 
hibit the execution of any contract by 
a bailee which limits or modifies his lia- 
bility or responsibility as imposed by that 
statute, the courts have held that even 
valuation agreements cannot be upheld since 
they, in effect, contravene the statute. 
(Longwell Transfer v. Elliott, 267 S. W. 
346 (Tex. Civ. App., 1924); Van Buren 
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Storage and Van Company v. Mann, 139 
Ill. App. 652.) In the interesting case of 
Voyt v. Bekins Moving and Storage Com- 
pany [6 CCH NEGLIGENCE Cases 888], 119 P. 
(2d) 586, rehearing [7 CCH NEGLIGENCE 
CAsEs 1167] 127 P. (2d) 360, it was held by 
a majority of the court that although 
a valuation agreement will be upheld, there 
must first be shown a meeting of the minds 
and an acceptance and understanding of the 
limitation and valuation by the owner of 
the goods. In this case the owner of the 
goods informed the warehouseman that 
she had a steamer trunk full of valuable 
silver. The warehouse receipt contained 
a clause to the effect that liability was 
limited to $10 per 100 pounds unless the 
value of the silver was made known at 
the time of storage and receipted for in 
the schedule and an additional charge paid 
for such higher valuation. The warehouse 
receipt was sent to the customer two weeks 
after the goods were left for storage. There 
was nothing to show that the customer 
knew that the rate which was actually 
being charged was the lower of two rates. 
Since there was no actual meeting of the 
minds, the clause was held not to be effect- 
ive. This decision embodies, in effect, the 
principles enunciated in the case of Healy 
v. New York Central and Hudson Railroad 
Company, supra, with reference to the neces- 
sity of showing that the bailor knew and 
assented to the limitation, and the principle 
enunciated in Central Storage Warehouse v. 
Pickering, supra, to the effect that valuation 
clauses do not violate the public policy 
provisions that a bailee normally cannot 
limit or exempt himself from his own acts 
of negligence. 

It can be stated that generally through- 
out the country, in the absence of any 
statute expressly prohibiting limitation of 
liability on the part of bailees, any contract 
which contains a provision that liability 
may be limited to an amount less than 
true value in consideration of the charging 
of the lower of two rates, will be upheld 
if the parties had reasonable knowledge 
concerning the provisions of the contract. 


Conclusion 


An examination of the authorities on 
the subject of bailees’ liability fairly dis- 
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closes that in general a bailee has the right 
to increase or decrease the measure of his 
responsibility to the owner of property by 
a contract made in clear, unequivocal and 
unambiguous terms. If the contract con- 
tains no provision from which increase 
or decrease of liability can be inferred, 
the responsibility of a bailee flows only 
from failure to exercise ordinary care or 
by reason of his negligence. If the parties 
desire the bailee to become an insurer or 
to provide insurance, a contract setting 
forth such agreement must be made, and 
must clearly indicate that it was the intent 
of the parties for the bailee to provide 
insurance. If a negative covenant, expressly 
providing that the bailee is not to insure 
the goods, is entered into, it does not 
automatically contain the proviso that the 
bailee is not to be responsible for his neg- 
ligence. The contract or agreement to in- 
sure is a separate and distinct covenant 
beyond the ordinary obligation on the part 
of the bailee to exercise due care and to be 
responsible for his negligence in the event 
of loss. 

If either of the parties, or if the bailee, 
desires to exempt himself from liability 
even for negligence, he may do so in a few 
jurisdictions—for example, New York—pro- 
vided the agreement which sets forth such 
exemption clearly contains the words “neg- 
ligence.” However, in most jurisdictions, 
such agreements have been held to be 
contrary to public policy and, therefore, 
unenforceable. In New York, however, it 
has been held that agreements which limit 
liability even for negligence, where made 
in the form provided by the courts, will 
not be upheld unless it can clearly be shown 
that the bailor knew of this provision and 
had appeared to examine it and expressly 
or impliedly assented to it. 

The safest method, it seems, to effect 
limitations of liability is to enter into valu- 
ation agreements predicated by giving the 
bailor a choice of rates and by relating 
the limitation to the proper rate. Agree- 
ments of this type have received almost 
universal approbation. They have been 
denied validity only in those jurisdictions 
where statutory mandate expressly provides 
that such agreements contravene the public 
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The third in a series of comments on 
Some legal aspects of 


Group Life Insurance 


By 


SAMUEL J. GOLDSTEIN 


Member of the Pennsylvania Bar 


\ 7 E HAVE SAID in a previous article: 
“If a disabled employee cannot be dis- 
charged in order to divest his group insur- 
ance coverage, as long as he is willing to 
make monthly contributions, would it not be 
reasonable to conclude that in cases of 
cancellation or threatened cancellation the 
employee could go into equity to seek 
injunctive relief against the employer?” 


In making this statement the writer had 
in mind the case of Hammons v. Carnegie- 
Illinois Steel Corporation, No. 316, April 
Term, 1946, in the Common Pleas Court of 
Allegheny County, Pennsylvania, a decision 
handed down by Judge Patterson of that 
court. The policy was issued in 1935. On 
February 18, 1943, the insured became totally 
and permanently disabled. Subsequently, 
he or his agent continued to make monthly 
premium contributions to the employer up 
to and including January 31, 1945. From 
that date on, the employer refused to accept 
any further premiums and informed the 
insured that in view of his absence from 
work since February 18, 1943, his employ- 
ment was terminated as of December 31, 
1944, and therefore, in accordance with the 
group insurance coverage, his insurance 
terminated on January 31, 1945. 


The original group policy, on the question 
of termination of insurance coverage, pro- 
vided that the employer “may, by filing 


written notice with the Society, continue 
the insurance hereunder of all employees 
who, while insured hereunder, become dis- 
abled by injury or disease or are retired on 
pension, during the period of disability or 
retirement.” 


Group Policy Amended 


On or about January 26, 1944, without 
notice to the employee insured thereunder, 
the group policy was amended to provide 
that cessation of active work by an em- 
ployee constituted cessation of his employ- 
ment, except that an employee absent from 
work because of disability due to injury or 
sickness, would be regarded as still in the 
employment of the employer during the 
period of disability until the effective date 
of the discontinuance of the employee’s in- 
surance was entered on the employer's record. 


The court queried whether or not the 
employer was faithful in its obligations to 
the employee’s beneficiary. This question 
presupposes a third party beneficiary con- 
tract. This is true as to the arrangements 
between the parties in entering into the 
original obligation. However, in actual 
operation, the employer is the agent of the 
insurer in carrying out the terms and con- 
ditions of the contract. 
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Disabled Employee's Rights 


In entering judgment for the complainant, 
the court decided that the amendment to 
the original contract was not binding on 
the employee, particularly after he had 
become totally and permanently disabled. 
The decision carried the construction that 
under the original terms of the group 
contract, a disabled employee has the right 
to continue his insurance coverage for the 
period of disability. 


The court held: 


“When an employee has become disabled, 
as the plaintiff's ward did in this case, he 
has assumed a status. It must be conceded, 
so far as our record is concerned, that he 
will never be able to work again. It is 
suggested by defendant but not pressed that 
it had no notice of his disability. That his 
condition was known is not denied. More- 
over, notice would have added nothing to 
defendant’s awareness of the situation nor 
served any useful purpose. He was required 
to have a guardian ad litem in this pro- 
ceeding. Under older forms of insurance 
this status preserved his rights under the 
policy as they existed at the time of disability. 
But now there appears that, as a covenant 
in the contract, the employer may carry 
him as an insured employee until such 
time as it may see fit to note an arbitrary 
date as the effective date of the discontin- 
uance of such employee’s insurance in its, 
the employer’s, record. In other words, the 
cessation of insurance after permanent and 
total disability is a matter of whim or 
arbitrary decision to declare the insurance 
cancelled. We deem this to be an unau- 
thorized act by a contracting party by 





which it seeks to evade its contractual 
liability in a manner that opens the way 
to manifestly unfair practices. But aside 
from this, we are of opinion that the amend- 
ment to the contract, without notice to 
the beneficiary, cannot impair his rights, 
Since the contractual change was made 
without notice, then a notice in pursuance 
thereof given a year later would be equally 
ineffective.” 


Necessary Party? 


On the question of whether or not the 
insurer is a necessary party to the pro- 
ceedings, the court opined: 


“We are not disposed to view with 
approval defendant’s position that the in- 
surer is a necessary party in this particular 
proceeding. Under the group policy the 
insurance coverage is a matter wholly within 
the control of the employer so far as the 
employee is concerned. The employer de- 
fines eligibility, collects premiums, decides 
the questions of cancellation or cessation 
of the insurance. Nor does it consult the 
insurer as to any of its functions. In the 
instant case the insurer so far as the record 
before us reveals was wholly without par- 
ticipation in or knowledge of the employer's 
actions. Of course, it follows that if the 
employer goes beyond the terms of the 
policy in the exercise of its functions, as 
here complainant claims it did, it becomes 
liable to the employee.” 


Divergent View 


Since our previous comments on. this 
subject, a decision has been handed down 


Mr. Goldstein, of the Pittsburgh, Pennsyl- 

vania bar, a specialist in group insurance 

matters, has contributed much to the develop- 
ment of the law in this field 
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in the Allegheny County Pennsylvania Com- 
mon Pleas Court in the case of King vw. 
Carnegie-Illinois Steel Corporation, which 
involves practically the same set of facts and 
the identical group contract under litiga- 
tion in the Hammons case. The difference, 
however, arises in that the judges reached 
divergent conclusions on the same question. 
Although both cases are under appeal by 
the complainant and the defendant, re- 
spectively, the Hammons case seems more 
logical and is more likely to be upheld in 
the appellate court. 


At the trial in the King case, counsel for 
the defendant took the position that the 
complainant was bound to choose the pro- 
vision of the contract according to which 
he should proceed, under the theory that 
the two termination clauses were conflict- 
ing. The court also adopted this attitude. 
Inasmuch as the insured employee had never 
been notified of the amendment to the 
group contract, the complainant proceeded 
under the original termination clause. Judge 
Patterson, in the Hammons case, discussed 
the language of the termination clause, but 
implied that there was no question about 
the disabled employee’s right to coverage 
after cessation of active employment. 


In the King case, the insured employee 
ceased active employment on October 15, 
1945, at the age of sixty-five, it being 
established that at that time he was totally 
and permanently disabled. The employer 
terminated Mr. King’s insurance coverage 


on November 30, 1945. 


Upon the refusal of the employer to 
accept further monthly contributions, the 
complainant sought and obtained a pre- 
liminary injunction maintaining the status 
quo of the parties and compelling the 
employer to accept Mr. King’s monthly 
contribution, wh‘ch kept his insurance in 
full force and effect, until a final adjudica- 
tion of the question. 


In dismissing the bill of complaint, the 
court held: 


“The contract, which we have under 
consideration, was entered into by the 
parties to this proceeding, and it does not 
contain provisions respecting disability, 
which have appeared in certain other in- 
surance contracts, which have come before 
our Courts. It seems to us that we are 


not warranted in construing the word ‘may’ 
in this case to mean either ‘shall’ or ‘must’ 
and that consequently the Complainant is 
not entitled to have his bill sustained.” 


Upon the interpretation of this provision 
rested the decision in the case of Morales v. 
Equitable Life Assurance Society of the 
United States, recently decided by the Indi- 
ana Appellate Court [10 CCH Lire CAsEs 
1025], and discussed in a previous article. 
The court took the position that the em- 
ployer had a right to elect whether or not 
disabled employees should be continued in 
the employment for purposes of group insur- 
ance. Since he had never made such an 
election, the disabled employee could not 
be deemed to be insured under the policy. 
Obviously, this interpretation is erroneous 
and unfair. A more reasonable view would 
indicate that the employer, never having 
made an election, would be deemed to have 
waived its right to do so. 


“May” Defined 


On the other hand, the interpretation of 
the word “may” comes up for discussion. 
It is the writer’s position that where public 
interest or private right requires a thing to 
be done, “may” is construed to mean “must” 
(People v. Supervisors, €8 N. Y. 199, 51 N. Y. 
406.) Anderson’s Dictionary of Law further 
provides that “the ordinary meaning of the 
language must be presumed intended, unless 
that would deceit [sic] the object of the 
provision. 22 Howard (N. Y.) 434.” 


Counsel urges that the following, from 
Words and Phrases, page 334, is conclusive 
on the point: 


“A provision in the constitution and 
laws of a mutual benefit association that 
a certain amount shall be paid on the death 
of a member of a certain grade, and one 
half of the amount ‘may’ be paid to a 
member of that grade who shall become 
permanently disabled from attending to his 
business or gaining a livelihood, and is 
destitute of means of support when he 
shall arrive at the age of expectancy, is 
mandatory as to the payment of the perma- 
nent disability benefit; the word ‘may’ to be 
read as ‘shall’, Supreme Catholic Council 
Beneficial Legion v. Grove, 76 N. E. 159; 
176 Ind. 356; 36 L. R. A. (N. S.) 913.” 


The interpretation of the word in the 
above case was adopted from that in the 
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case of Chicago v. People, 114 Ill. App. 112, 
wherein it was said: 

“It is true that ‘may’ oftentimes means 
‘must’, but it always retains its primitive 
meaning, unless common fairness and the 
rights of the parties litigant demand that 
it be supplanted by ‘must’.” 


In Words and Phrases, 3rd series, page 
333, the term is defined thus: 


“The word ‘may’ means ‘must’ whenever 
third persons or the public have an interest 
in having the act done, or have a claim 
de jure, that the power shall be exercised. 
Smally v. Paine, 102 Tex. 304, 116 S. W. 38. 


“The word ‘may’ is construed to mean 
‘shall’ whenever the right of the public or 
third persons depends upon the exercise of 
power or performance of the duty to which 
it refers. Montgomery v. Henry, 39 So. 
507; 1 L. R. A. (N. S.) 656; 6 Ann. Cas. 
965. ‘May’ comprehends the idea of proba- 
bility, and also the thought of what is, 
with more or less certainty, to be expected. 
Dean v. Kansas City, St. L. & C. R. Co., 97 
S. W. 910.” 


In considering the important question of 
agency where the policy is issued to the 


employer for the benefit of its employees, 
a careful examination of the decisions reveals 
that for all practical purposes the employer 
is the agent of the insurer, even to the 
point of waiving some or any of the provi- 
sions of the group contract. 


A lower court decision in Pennsylvania, 
Huber v. Travelers Insurance Company, 83 
Pittsburgh Legal Journal 225, illustrates the 
point in the extreme. There, the group 
policy contained a provision for total and 
permanent disability benefits up to a certain 
maximum age. Huber, the employee, was 
hired and became insured under the group 
contract containing the total and permanent 
disability clause even though at the time 
of his employment he was over the maximum 
age for receiving total and permanent disa- 
bility benefits. The court held that there 
was no reduction in premium granted to 
Huber and that all parties had knowledge 
of the facts; hence, the employer, and con- 
sequently, the insurer for whom the em- 
ployer acted, was deemed to have waived 
this maximum age provision of the contract 
with respect to total and permanent disa- 


bility benefits. [The End] 


——_—\ Se ———__—_ 


NSLI Dividends Depend on Zazove Case 


The Veterans Administration recently made an announcement concerning 
the payment of NSLI dividends. The bulletin pointed out that the coverage 
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furnished was mutual insurance, and that all premium payments went into a The 1] 
trust fund maintained by the Treasury Department, and from which payments United 
were made at the time of the maturement of an endowment policy or the death that of 
of an insured. It stated the necessity of maintaining sufficient reserves, but dental 
made clear that any residue in excess of the reserves might be declared surplus vehicle 
and returned to policyholders as a dividend. is no « 

Inasmuch as the payment of dividends involves a determination of necessary proved 
reserves, and what constitutes an adequate reserve is dependent upon the final readiny 
outcome of the Zazove Case, the Veterans Administration is currently stymied handlit 
in its calculation of reserve requirements. It may well be that if the decision pilots’ 
of the United States Circuit Court of Appeals is sustained, which decision 
approves the payment of benefits in a manner different than originally contem- 
plated, any surplus currently existing in the NSLI fund may be wiped out and the 
payment of dividends to policyholders deferred. 
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AIR LAW 


Conflict of Laws and International Carriage 


By 


KENNETH R. THOMPSON 


This is the second in a new series of articles by Mr. Thompson, expert 


and authority on his subject. 


Mr. Thompson is a member of the New 


York City firm of Mendes & Mount. 


AS WE LOOK BACK over the year 1946, 
‘if the matter were left to general com- 
ment without any real foundation, we might 
assume, because of the publicity given air 
accidents over other kinds, that air disasters 
topped the field of accidents. As a matter 
of fact, as the Civil Aeronautics Adminis- 
tration points out, the safety record of the 
United States scheduled air carriers is the 
best that ever existed in the United States. 
The fatalities per 100 million passenger miles 
for the domestic certified carriers improved 
by dropping from 2.14 in 1945 to 1.24 in 1946. 
The latter figure amounts to 80,613,000 pas- 
senger miles per passenger fatality, which 
is equivalent to flying 3,200 times around 
the world. It would seem that the auto- 
mobile is more dangerous than the airplane. 
The National Office of Vital Statistics, 
United States Public Health Service, states 
that of a total of 95,918 deaths from all acci- 
dental causes, 28,076 were caused by motor- 
vehicle accidents. As time goes on, there 
is no doubt but that air safety will be im- 
proved. From the writer’s experience in the 
reading of reports of investigations and the 
handling of air law cases, it appears that 
pilots’ errors and what later seems a simple 
omission or failure to take simple precau- 
tions, are the causes of a large majority of 
the disasters. An airport may have omitted 
to light a marker—a loss of $300,000 results. 
Ifa pilot had “dragged” a field before land- 
ing, he would have seen a boulder; he lands 
without doing this, and crashes into a boulder. 


Future Air Safety 


Look at the number of disasters caused 
by planes flying into mountains. The pilot 
surely thought he was somewhere else than 
at the level at which he was flying. Using 
air-borne radar with other air navigational 
aids will in time remove this hazard. 


Air safety involves a combination of: 

(1) Pilot skill, intelligence and psychology. 

(2) Skillful dispatching and adequate flight 
control, including the use of surveillance 
radar. 

(3) Adequate weather forecasting and re- 
porting. 

(4) Adequate airway and airport facilities, 
including high-intensity approved and run- 
way lights, fog-dispersal systems (FIDO), 
etc. 

(5) Airworthy planes, properly equipped, 
maintained and serviced. 


Wartime developments should be adapted 
to commercial and private flying, and war- 
time methods must push still further into 
the scientific field to make our air force the 
best in the world. The safety of the world 
probably depends on this, and our politi- 
cians must subordinate their plans toward 
this patriotic and altruistic end. 


In a previous article, we introduced the 
subject of conflict of laws as related to air 
carriage and discussed particularly the lead- 
ing case of Grien v. Imperial Airways, 1 K. B: 
50; 55 L1.L.R. 318; 106 L. J. R. 109; 1 Avi. 
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622 (1937). We shall proceed with that dis- 
cussion and thereafter deal with the subject 
of international carriage, using as a back- 
ground the principal cases on conflict of laws. 


What Law Governs 


A passenger lost his life in the “Yankee 
Clipper” disaster at Lisbon on February 23, 
1943, when the flying boat was endeavoring 
to alight on the River Tagus. He held a 
round-trip ticket from New York to Ber- 
muda, Lisbon, and Natal. Portugal is not 
a party to the Warsaw Convention. The 
Court of Appeals had to decide whether 
the Warsaw Convention applied to the act’on 
instituted by American citizens in the New 
York Supreme Court to recover damages 
from a New York corporation, a common 
carrier by air, for death and loss of bag- 
gage resulting from an alleged wrongful act 
committed by the defendant in the territory 
of Portugal, or whether the law of Portugal 
determined the right of recovery and the 
measure of damages. 


The Court of Appeals held that the War- 
saw Convention, as a treaty of the United 
States which was self-executing and which 
did not require to be implemented by an 
act of Congress, applied and excluded the 
application of the law of Portugal, the place 
where the tort occurred. (Garcia & Alvarez 
v. Pan-American Airways [12 CCH NEctI- 
GENCE Cases 570], 268 App. Div. 850; 295 
N. Y. 852; 1946 USAvR 496; 55 N. Y. S. 
(2d) 317; 1 Avi. 1280.) 


English Law 


In the case of Westminster Bank v. Imperial 
Airways (K. B. Division, June 29, 1936), the 
court said: 


“On October 12, 1929, there was signed 
at Warsaw on behalf of His Majesty’s Gov- 
ernment, a convention for the unification of 
certain rules relating to international car- 
riage. In 1931 the International Air Traffic 
Association, of which association the de- 
fendants in this case were members, agreed 
on general conditions. On July 12, 1932, the 
Carriage by Air Act was passed, which en- 
acted that the provisions of the aforesaid 
convention which are set out in the first 
schedule to the Act should come into force, 
and have the force of law in the United 


Kingdom in relation to the carriage by air 
to which the convention applied. For the 
purposes of this case the effect of the Car- 
riage by Air Act, 1932, is to give the force 
of law to the Warsaw Convention to the 
contract in question in this case, which was 
a contract for international carriage.” 


Pleadings 


In the case of Vila v. Pan-American Air- 
ways, Inc., 1946 USAvR 499 (DC Puerto 
Rico, March 30, 1946), the tutor of the per- 
sons and estates of Ada Rosa and Gloria 
Herminia Vila Caparros brought suit in 
Puerto Rico against the defendant for the 
wrongful deaths of their father, mother and 
brother, who lost their lives when defend- 
ant’s craft crashed in the waters of Nipe 
Bay in Cuba. The plaintiff was in doubt 
as to which law applied. The court said: 


“The complaints in each of the three cases 
make three contentions: one apparently un- 
der the law of Puerto Rico, one alleged to 
be under the law of Cuba, and one alleged 
to be under the Warsaw Convention. 


“The motion of defendant to strike the 
first and second causes of action in Civil 
No. 4450 and No. 4451 is based on the 
ground that, plaintiffs having alleged as a 
third cause of action that the action arises 
under the Warsaw Convention, . . . it 
necessarily deprives plaintiffs of any provi- 
sion of the law of either Puerto Rico or 
Cuba. I cannot accept this interpretation. 
A mere reading of the complaints in the 
several cases will, I think, satisfy any one 
that plaintiffs have set up the several causes 
of action in the alternative. This is permis- 
sible. The motion to strike, therefore, must 
be denied.” 


Illinois Injuries Act 


In the case of Martineau v. Eastern Air 
Lines, Inc. [13 CCH NEGLIGENCE Cases 672], 
64 F. Supp. 235 (DC IIL, January 25, 1946), 
the plaintiff, as administrator, brought an 
action, on behalf of the decedent’s widow 
and child, against the defendant, a Delaware 
corporation, a common carrier by air doing 
business in Illinois, for the wrongful death 
of the decedent. The plaintiff alleged that 
the death resulted in South Carolina from 
the negligent operation of one of the de- 
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fendant’s aircraft, which crashed into a 
military aircraft carrying the decedent, a 
member of the Army Air Forces. The dece- 
dent was a citizen of Oklahoma at the time 
of his death. The plaintiff was duly ap- 
pointed administrator by an Oklahoma 
court of competent jurisdiction. 


Capacity To Sue 


The defense contended that the plaintiff 
lacked the capacity to sue in a federal Dis- 
trict Court in Illinois for a wrongful death 
occurring outside Illinois (Illinois Injuries 
Act, Illinois Revised Statutes 1943, Chapter 
70, page 2.) The Illinois Injuries Act pro- 
vided that no action should be brought or 
prosecuted in any Illinois court for a wrong- 
ful death occurring outside Illinois where a 
right of action exists under the law of the 
place where the death occurred and service 
of process may be had upon the defendant 
in such place. Under Federal Rule 17 (b), 
the capacity to sue of a person suing in a 
representative capacity is to be determined 
by the law of the state in which the District 
Court is held. 


The court, in denying the defendant’s mo- 
tion to dismiss the complaint on the capacity- 
to-sue point, explained that the Illinois 
Supreme Court, in construing the Illinois 
Injuries Act, has said that it created a right 
unknown at common law (Ohnesorge v. Chi- 
cago Railway Company, 259 Ill. 424) and that 
the proviso in paragraph 2 of the act limited 
the jurisdiction of Illinois courts by abol- 
ishing the remedy for wrongful deaths cccur- 
ring outside of Illinois under certain 
conditions (Wall v, Chesapeake & Ohio Rail- 
way Company, 290 Ill. 424). 


The capacity of a suitor is not the same 
concept as the jurisdiction of a court. Be- 
fore the passage of the Injuries Act, an 
administrator could not sue for wrongful 
death because there was no right and no 
remedy, not because he lacked the capacity 
to sue, 


The court distinguished three federal Dis- 
trict Court cases cited by the defendant in 
support of his “capacity-to-sue” argument. 
The court said: 


“Diatel v. Gleason, D. C., S. D. N. Y., 1937, 
22 F. Supp. 355, involved a suit by a New 
Jersey administratrix for a wrongful death 
resulting from an accident in New Jersey. 


AIR LAW 


On motion to dismiss because the adminis- 
tratrix was without ancillary letters of 
administration issued in New York and 
hence lacked the capacity to sue in New 
York, the court held that under New York 
law, only deaths occurring in New York 
may be sued on by a foreign administrator 
without ancillary appointment. The motion 
to dismiss was sustained, with leave to 
amend the complaint or commence a new 
suit if ancillary letters of administration 
were issued in New York. In Rejsenhoff v. 
Colonial Nav. Co., D. C. S. D. N. Y., 1940, 35 
F. Supp. 577, at p. 578, a case involving 
similar facts, the court said: ‘New York 
does not permit foreign administrators to 
sue for damages for injuries suffered else- 
where and her law determines the capacity 
of the plaintiff in this court. Rule 17 (b), 
Rules of Civil Procedure.’ The court sus- 
tained the motion to dismiss, with leave to 
amend the complaint to show that the acci- 
dent happened in New York or that the 
administratrix had ancillary letters. Ballard 
v. United Distillers Co., D. C. Ky., 1939, 28 
F. Supp. 633, also turned on the absence of 
a state statute permitting suit by a foreign 
administrator, 


“The above three cases, involving the 
technical qualifications of foreign adminis- 
trators to appear in state courts, present a 
genuine question of capacity to sue. No 
such issue is presented in the instant case, 
where the statute involved is not one con- 
cerning the need for ancillary letters of ad- 
ministration, but, by the decisions of the 
Illinois Supreme Court, is a statute depriv- 
ing Illinois courts of jurisdiction over cer- 
tain wrongful death cases arising outside 
of Illinois. In Cooper v. American Airlines 
[12 CCH NEeEcLicENce Cases 258], 2 Cir., 
1945, 149 F. (2d) 355, which distinguished 
the Diatel case on the ground that it was 
decided prior to the adoption of Federal 
Rule 17 (b), the significance of ‘capacity to 
sue’ under Rule 17 (b) was clearly indicated. 
The second Circuit Court of Appeals, allow- 
ing suit by an executrix appointed by a 
Pennsylvania court for a wrongful death 
occurring in Kentucky, although a New York 
court had refused to issue her ancillary let- 
ters, said that since an executrix is merely a 
nominal plaintiff, the beneficiaries in whose 
interest she sues should not be prejudiced 
by ousting the suit of the executrix, since, 
if the beneficiaries could have brought suit 
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in their own names, their suit would not 
have been ousted. Under Illinois law, even 
the beneficiaries in the Cooper case could 
not maintain suit, were it technically pos- 
sible, in an Illinois court, since jurisdiction 
Over out-of-state deaths does not lie in an 
Illinois court. 


“Since the Illinois Injuries Act does not 
relate to capacity to sue, the defendant’s 
motion to dismiss is denied.” 


Law of Place of Contract 


In the case of Conklin v. Canadian-Colonial 
Airways, Inc., 1935 USAvR 97, (CA N. Y., 
1935) Arthur Conklin lost his life when the 
defendant’s plane struck high-tension wires 
in Newark, New Jersey. The negligence of 
the defendant was not disputed, but the de- 
fense maintained that the terms of the ticket 
exempted him from full liability. The court 
said: 

“As a general rule the place of the wrong 
is in the State where the last event necessary 
to make an actor liable for an alleged tort 
takes place. (American Law Institute, Pro- 
posed Restatement, Conflict of Laws, chap. 
9.) The accident occurred in New Jersey. 
The law of the State of New York, however, 
governs this case. The validity of a stipu- 
lation in a contract for the transportation 
of persons or property from one State td 
another limiting the carrier’s common law 
liability is to be determined by the law of 
the place where the contract was made and 
the transportation commenced, without ref- 
erence to the law of the place of destination. 
(Fish v. Delaware, L. & W. R. R. Co., 211 
N. ¥. 00% Ba.) 


Element of Choice 


The court, dealing with terms of the ticket, 
said: 


“The carrier did not give to the purchaser 
the choice of buying a ticket which would 
allow recovery in case of injury from neg- 
ligence or of obtaining for a less price pas- 
sage, upon releasing or limiting liability. 
He was given no choice, other than a lim- 
ited liability in case of injury or death. This 
court said, in Straus & Co. v. Canadian Pacific 
Ry. Co. (254 N. Y. 407, 414): “The pro- 
gressive enactments of the Legislature in this 
State during comparatively recent years have 


been so pronounced and fundamental that there 
can be no doubt that it has deliberately 
reached the conclusion, contrary to the early 
decisions, that to allow public service cor- 
porations by contract to absolutely exempt 
themselves from liability for negligence is 
opposed to the best interest of the citizens 
of the State.’ While this has reference to 
the carriage of goods, the principle applies 
equally to the transportation of persons. 


“The weight of authority throughout this 
country in both State and Federal courts 
is against the legality of common carriers 
absolutely exempting themselves from lia- 
bility for negligence in the carriage of either 
goods or persons. (Railroad Co, v. Lock- 
wood, 17 Wall. (U. S.) 357.) Where one is 
carried gratuitously, however, the stipulation 
contained in the pass, exempting the carrier 
from liability in case of injury through 
negligence, has been held valid. (Charleston 
& Western Carolina Ry. Co. v. Thompson, 
234 U. S. 576; Boering v. Chesapeake Beach 
Ry. Co., 193 U. S. 442; Northern Pacific Ry. 
Co. v. Adams, 192 U. S. 440. See, also, Santa 
Fe, Prescott & Phoenix Ry. Co. v. Grant Bros. 
Constr. Co., 228 U. S. 177, 184, 185.) As 
applicable to an airplane journey, the Cir- 
cuit Court of Appeals for the Third Circuit, 
in Curtiss-Wright Flying Service v. Glose (66 
Fed. Rep. (2d) 710; certiorari denied, 290 
U. S. 696) held that the carrier could not 
even limit the amount of its liability for 
negligence. The cases from the various 
States which have held to the like rule with 
the Federal authorities are collected in the 
article on Carriers found in 10 Corpus Juris 
at page 153, section 193 and following. 


“The decisions in this State relied on by 
the appellant (Bissell v. N. Y. C. R. R. Co., 25 
N. Y. 442; Ulrich v. N. Y.C. & H.R. R.R. 
Co., 108 N. Y. 80; Seybolt v. N. Y., Lake Erie 
& Western R. R. Co., 223 N. Y. 277) either 
involved free passage or else contracts made 
for a consideration to exempt the carrier 
from liability for negligence in considera- 
tion of a reduced fare. There was always 
left the voluntary choice to the passenger 
of obtaining full or limited liability. [For 
evidence] that this element of choice has 
been a material element in the opinion of 
this court, see Kilthau v. International Mer- 
cantile Marine Co. (245 N. Y. 361); Burke v. 
Union Pacfic R. R. Co. (226 N. Y. 534).” 
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Death on High Seas 


We have heretofore discussed the cases 
arising under death on the high seas. At 
that time the Court of Appeals had not yet 
passed upon the Wyman case, infra, but we 
ventured the opinion that principles of the 
Grien case (Thompson, “Air Law—Conflict 
of Laws and International Carriage,” Part 
I, INSURANCE LAW JouRNAL, July, 1947, page 
580) could be followed and that the War- 
saw Convention became court-enforceable 
law when the United States exercised its 
treaty-making power. (Thompson, “Juris- 
diction of Death in the Air,” INSURANCE LAw 
JourNAL, November, 1944, pages 654, 659.) 


We now discuss the points of conflict of 
laws involved in these cases. 


In the case of Choy v. Pan-American Air- 
ways Company, 1942 USAvR 93 (DCN. Y., 
1941), a passenger lost his life in a seaplane 
while crossing the Pacific ocean. The plain- 
tiff proceeded on five causes of action: (1) 
a claim under the Federal Death on the 
High Seas Act; (2) a claim under the Death 
Statute of Nevada, where the defendant was 
incorporated; (3) a claim under the Death 
Act of New York, where the defendant had 
a place of business and where the plaintiff 
had purchased his ticket; (4) a claim under 
the Warsaw Convention; (5) a claim under 
the laws of the Philippine Islands. The 
court held: 


“We can see no support for any claim 
plaintiff makes under the Nevada or New 
York statutes for neither can ever apply. 
The law of the place of wrong covers the 
right of action for wrongful death. Re- 
statement of Conflict of Laws, 391; Hunter 
v. Darby Foods, Inc., 110 F. (2d) 970. The 
Federal Act governs exclusively.” 


Wyman Case 


In the case of Wyman v. Pan-American 
Airways, Inc., 43 N. Y. S. (2d) 420 (S. Ct. 
N. Y., 1943); affirmed without opinion, 293 
N. Y. 878 (CA N. Y.). The deceased lost 
his life when the defendant’s aircraft was 
lost during a flight between Guam and 
Manila: The original place of departure was 
Francisco and the final destination 
Hong Kong, as stated in the ticket pur- 
chased by the deceased. The court said: 


San 


“The right to any recovery in this action 
thus must depend on some statute. The 
New York Decedent Estate Law (section 
130) can have no application as the injury 
and death did not occur within the territorial 
confines of the state (Whitford v. The Pan- 
ama RR., 23 N. Y. 465). The only possible 
relevant statute, therefore, is the federal 
‘Death on the High Seas Act’ (Title 46, 
U. S. Code, section 761), similar in effect 
to other statutes giving such right of action. 
This statute is applicable to airplane acci- 
dents on the high seas (Choy v. Pan-Ameri- 
can Airways Co., supra) and that an action 
thereon may be maintained in the state 
courts has been held by the Appellate Divi- 
sion in this case (262 App. Div. 995).” 


The Wyman case overruled the thought 
expressed in the Choy case that the Warsaw 
Convention could not be enforced in the 
United States “without statutory assistance” 
or an “enabling act,” and held that the 
convention became part of the law of the 
land by virtue of this country’s treaty-mak- 
ing power. 


Life Policies 


In the case of Kansas City Life Insurance 
Company v. Florence Wells [8 CCH LIFE 
CASES 328], 133 F. (2d) 224, 1944 USAvR 
47, 48 (CCA-8), a double indemnity clause 
in a life insurance policy excluded liability 
“if death resulted from participation in aero- 
nautics or submarine operations.” The as- 
sured, a fare-paying passenger, was killed in 
a common-carrier plane crash. The court 
held that the word “operation” meant the 
putting into or maintaining in action of a 
machine and permitted recovery against the 
insurer. (For other cases dealing with life 
insurance aviation cases, see INSURANCE LAW 
JourNAL, October, 1943, page 11; March, 1944, 
page 140. See also Nattonal Bank, etc. v. 
New York Life Insurance Company [9 CCH 
Lire Cases 1142], 181 S. W. (2d) 151, 1944 
USTvR 48, where it was held that “engag- 
ing in aeronautic operations” has an occu- 
pational connotation and does not describe 
a casual passenger.) 


In this case the policy covered an assured 
who resided in Kansas. The premiums and 
benefits were payable in Missouri. The 
court held that the law of Missouri governed 
the interpretation of the policy in the suit 
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m the District Court where there was a 
diversity of citizenship. 


As time goes on, our insurance problems 
in aircraft matters will become greater along 
the lines of international carriage of persons 
and goods. We shall look to the law that 
underlies insurance on the craft, its passen- 
gers and cargo. 


Warsaw Convention 


International carriage is founded, to a 
great extent, on the Convention of Warsaw 
in which the principal countries of the world 
participated in 1929.7 In South America only 
Mexico and Brazil have adopted the conven- 
tion, the former by adherence in 1933 and 
the latter by ratification in 1931. The ef- 
fective date of the Convention was Febru- 
ary 13, 1933. Although the United States 
gave its adherence in 1934, it was perhaps 
not until the Court of Appeals of the State 
of New York gave its decision in the case 
of Wyman v. Pan-American Airways, Inc.’ 
supra, and the case of Garcia v. Pan-American 
Airways, Inc., supra, rejected counsel’s conten- 
tion that the provisions of the treaty re- 
quired implementation before it could be en- 
forced in the same manner as if enacted by 
statute, that we in the United States felt 
really certain that the United States had 
done all that was necessary in the adoption 
of the convention as part of the law of this 
land. 


Final adherence to this convention by the 
United States was proclaimed by the Presi- 
dent on October 29, 1934 (49 Statutes at 
Large, Part 2, page 3000). When it became 
part of the law of the land (United States 
Constitution, Article VI; United States v. 
Belmont, 301 U. S. 324), it superseded state 
law. 


Great Britain, including Northern Ireland, 
most of the British colonial possessions and 
territories and Southern Rhodesia, adopted 
the convention and made it part of its Car- 
riage by Air Act, enacted in 1932. Canada, 
Newfoundland and the Union of South 
Africa, however, have not yet adhered to 
the convention. The difficulties in the 
United States in the matter of non-uniform- 
ity or non-application of laws, are found in 
the air law of the colonies, protectorates, 
territories, dominions, states, islands, com- 
monwealths, etc., of the British Empire. A 


2 Footnotes appear on pages 1085-1086. 


uniform air code to be applied throughout 
the world would be the ideal step for the 
future. At the present time it takes very 
extensive study to ascertain the rights of 
parties because of the great number of spe- 
cial treaty arrangements that exist outside 
conventions, 

The convention remains open for acces- 
sion by any state. Accession is effected by 
notification addressed to the Polish Gov- 
ernment, which is under a duty to inform 
the governments of each of the high con- 
tracting parties of the convention. Acces- 
sion takes effect from the ninetieth day after 
notification, 

In a similar manner, a party may de- 
nounce the convention by notice addressed 
to the same government. Denunciation 
takes effect six months after notification. 


When a party accepts the law of the con- 
vention’s application, it may exclude some 
of the territory over which it has jurisdic- 
tion; later it may accede as to this same 
territory and subsequently may denounce 
as to this territory. At the time of accession, 
a party has the privilege of electing 
whether or not the convention shall apply 
to international carriage by air performed 
directly by the state or its territory, 


Increased Uniformity 


Before the Convention of Warsaw there 
was little uniformity in contracts of carriage 
by air, and there was no certainty in the 
legal rights, powers, privileges and immuni- 
ties of the parties involved. 


The convention is working toward uni- 
formity of law application. This step gives 
the nations hope that in the future there may 
be cooperation in international air commerce 
problems. Article 41 of the convention pro- 
vides for the consideration of improvements. 
In the past proposed improvements were 
taken up through such bodies as the Comité 
International Technique d’Experts Juridiques 
Aeriens, referred to as the CITEJA. This 
body, comprised of air law specialists ap- 
pointed by the various governments, including 
the United States, Great Britain and the 
Soviet Union, handled the problems that 
arose through sub-committees or commis- 
sions. These commissions covered matters 
of carrier responsibility, bills of lading, char- 
ter, crew insurance and status, status of 
passengers, etc. 
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IATA 


While the CITEJA acted as a govern- 
mental organization, the International Air 
Trafic Association (IATA) is a private 
organization of international membership, 
which, in the early stages of international 
carriage drew up a set of carriage provisions 
that had the general effect of exempting the 
carrier from liability. Since the enactment 
of the Convention of Warsaw, this air asso- 
ciation has used its efforts to draw up tick- 
ets, Consignment notes, etc., covering air 
carriage and, under the sanction of the 
CITEJA, has standardized carriage and 
made progress towards falling in line with 
the convention. The documents prepared, 
however, go beyond the cases that might be 
governed by the convention and attempt to 
specify the jural relations of the parties in 
international carriage, aside from the defini- 
tion found in the Convention of Warsaw, 
and also their relations in domestic or in- 
ternal air carriage. 


ICAO 


The need for international cooperation in 
the air is quite evident. The Chicago con- 
ference (November, 1944) was an outgrowth 
of this need. The deliberations of the dele- 
gates of fifty-two nations resulted in a num- 
ber of resolutions and recommendations 
constituting the final act of the conference. 
The final act established a Provisional In- 
ternational Civil Aviation Organization 
(commonly known as PICAO) to function 
until the permanent International Civil Avia- 
tion Organization (ICAO) came into ex- 
istence on April 4, 1947. The aims and 
objectives of this new world organization 
for civil aviation are as follows: 


“To develop the principles and techniques 
of international air navigation and to foster 
the planning and development of interna- 
tional air transport so as to ensure the safe 
and orderly growth of international civil 
aviation throughout the world; to encourage 
the arts of aircraft design and operation for 
peaceful purposes; to encourage the devel- 
opment of airways, airports, and air naviga- 
tion facilities for international civil aviation; 
to meet the needs of the peoples of the world 
for safe, regular, and efficient air transport; 
to prevent economic waste caused by unrea- 
sonable competition; to ensure that the 


rights of Contracting States are fully re- 
spected, and that every Contracting State 
has a fair opportunity to operate interna- 
tional airlines; to avoid discrimination be- 
tween Contracting States; to promote safety 
of flight in international air transportation; 
to promote generally the development of all 
aspects of international civil aeronautics.” 


Other international organizations with 
which ICAO has a working relationship 
include the International Telecommunica- 
tions Union, the International Meteorologi- 
cal Organization, and the Comité Interna- 
tional Technique d’Experts Juridiques Aériens 
(CITEJA). ICAO also works very closely 
with the International Air Transport Asso- 
ciation (IATA), an organization represent- 
ing the international airline operators, and with 
the Fédération Aéronautique Internationale 
(FAI), which represents the world’s private 
flying interests. 


Application of Convention 


The convention applies to all international 
carriage of persons, luggage or goods, per- 
formed by aircraft for reward. It is assumed 
that towed gliders carrying cargo, similar 
to freight cars on railroads, would be gov- 
erned by the convention. It applies equally 
to gratuitous carriage by aircraft performed 
by an air transport undertaking (Article 1). 
It does not apply to international carriage 
by air performed by way of experiment by 
air navigation undertakings with the view 
to the establishment of a regular fine of air 
navigation, nor does it apply to carriage 
performed in extraordinary circumstances 
outside the normal scope of an air carrier’s 
business (Article 34). The convention does 
not apply to carriage performed under the 
terms of any international postal convention 
(Article 2). It is applicable to carriage per- 
formed by the state or by legally constituted 
public bodies, provided it falls within the 
conditions laid down in Article 1, which 
article is very important, generally, in defin- 
ing what constitutes “international carriage.” 


‘International Transportation" 


Article 1, Sections (2) and (3), read as 
follows: 


“(2) For the purposes of this Convention 
the expression ‘international transportation’ 
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shall mean any transportation in which, ac- 
cording to the contract made by the parties, 
the place of departure and the place of des- 
tination, whether or not there be a break 
in the transportation or a transshipment, ‘are 
situated either within the territories of two 
High Contracting Parties, or within the ter- 
ritories of a single High Contracting Party, 
if there is an agreed stopping place within 
a territory subject to the sovereignty, su- 
zerainty, mandate or authority of another 
Power, even though that Power is not a 
party to this convention. Transportation 
without such an agreed stopping place be- 
tween territories subject to the sovereignty, 
suzerainty, mandate or authority of the 
same High Contracting Party shall not be 
deemed to be international for the purposes 
of this convention. 


“(3) Transportation to be performed by 
several successive air carriers shall be 
deemed, for the purposes of this Conven- 
tion, to be one undivided transportation, if 
it has been regarded by the parties as a 
single operation, whether it has been agreed 
upon under the form of a single contract or 
of a series of contracts, and it shall not lose 
its international character merely because 
one contract or a series of contracts is to 
be performed entirely within a territory sub- 
ject to the sovereignty, suzerainty, mandate 
or authority of the same High Contracting 
Party.” 

In the case of II’yman v. Pan-American 
Airways, Inc., supra, the ticket purchased 
gave the original place of departure as San 
Francisco, California, U. S. A., and the final 
destination as Hong Kong, China. Plain- 
tiff’s contention was that since the aircraft 
was lost on a leg of the flight between Guam 
and Manila, both within the jurisdiction of 
the United States, the flight was not in- 
ternational and the Convention of Warsaw 
did not govern the jural relations of the par- 
ties. Under the terms of Article 1 of the 
convention, the court decided against the 
plaintiff. 


In the case of Garcia v. Pan-American 
Airways, Inc., supra, the court, commenting 
on the application of Article 1, said: 


“It was their apparent intention, in formu- 
lating the definition, to have the terms of 
the convention govern where the carriage 
included a stop within the territory of a 
power not.a party, although ordinarily, at 


least so far as our own law is concerned, the 
law of the place of the accident would 
govern.” 


In this case the “Yankee Clipper” owned 
by defendant left LaGuardia Airport for 
Lisbon, Portugal, with intermediate stops at 
Bermuda and the Azores. It crashed in 
the waters of the Tagus River at Lisbon. 
The plaintiff contended that the law of 
Portugal governed. The United States is 
a party to the Convention; Portugal is not. 
The contract ticket provided New York as 
the “original place of departure” and also 
as the “final destination” with “route via 
Lisbon.” Lisbon was agreed to be a stop- 
ping place between the place of ‘leparture 
and the destination, in addition to the stop- 
ping places set forth in the timetable. There 
were four flight coupons related to suc- 
cessive stages of the journey, which was 
described as a round trip. The court, quot- 
ing both subdivisions (2) and (3) of Article 
1 of the convention, held for the defense. 


British Case 


The case of Phillippson v. Imperial Air- 
ways, 1939 USAvR 63; 63 LI. L. R. 119 
(House of Lords, 1939), involved carriage 
of goods, but passed upon a very interesting 
point. The air consignment note covered 
the carriage of gold from England to Bel- 
gium. At the time, Belgium was a signa- 
tory to the convention but had not ratified 
it. If Belgium was not a party to the con- 
vention, there would be no “international 
carriage.” If the carriage was “interna- 
tional,” the period of limitations for actions 
would be two years (and the plaintiff could 
maintain his suit) and not six months, which 
was the period specified if the carriage was 
not “international.” The latter period would 
have barred the plaintiff's claim. Further- 
more, if the carriage was “international,” 
the defendant would not be entitled to avail 
himself of the limit of liability of 250 francs 
per kilogram (Article 20, paragraph 2 (1) 
Warsaw Convention) or of the benefit of 
the terms which exclude or limit the car- 
rier’s liability, because the consignment note 
did not contain the statement required by 
Article 4, paragraph (4) (5) (b) that “the 
carriage is subject to the rules relating to 
liability set out in the Convention of War- 
saw of 12th October, 1929, upon which these 
conditions are based.” Such an omission 
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prevents a carrier, by reason of Article 7 
(3), from relying on the terms. The court 
held that although Belgium had not ratified 
at the time, yet it was a “High Contracting 
Party” when it signed and the carriage was 
“international.” ‘The court also held, how- 
ever, that the carrier did not go far enough 
in its consignment note when it said that 
the conditions of carriage “are based cn” the 
Convention of Warsaw. It was necessary 
for it to say that the carriage “is sub;ect to” 
the rules relating to liability set forth in the 
Convention of Warsaw, before it could avail 
itself of the benefits of the convention. Ac- 
cordingly, the plaintiff was held to be en- 
titled to recover for the loss and the carrier 
could not limit its liability. (Cf. also West- 
minster Bank, Ltd. v. Imperial Airways, Ltd., 
{1 Avr. 618] 1936 USAvR Reports 39; 55 
LI. L. R. 242 (K. B., 1936).) 


Carriage of Passengers 


The ticket that must be delivered by the 
carrier to the passenger plays an important 
part. If the carrier accepts a passenger 


without delivering a passenger ticket, it will 
not be entitled to avail itself of provisions 
of the convention which exclude or limit its 
liability under certain conditions. Instead 
of deriving benefits from the provisions of 
the convention, the carrier may be saddled 
with absolute liability to the full amount 
of the damage. The safe thing, therefore, 
for the carrier to do, is to see that each pas- 
senger in the plane has a ticket under all 
circumstances and under any terms of hire 
or charter or provision for carriage. The 
ticket should state the date and place of 
issue. We have already seen the importanee 
of stating the places of departure and desti- 
nation and the agreed stopping places in 
determining whether or not “international 
carriage” is involved. The ticket should 
contain a statement that the carriage is sub- 
ject to the rules relating to liability estab- 
lished by the convention, 


However, if a passenger ticket is lost or 
is irregular or is not issued, the existence 
or validity of the contract is not affected, 
and it is none the less subject to the rules 
of the convention. [To Be Continued] 


FOOTNOTES 


1The Warsaw Convention, or the Convention 
for the Unification of Certain Rules Relating to 
International Transportation by Air, has the 
following ratifications and adherences: 

The effective date of the convention was Feb- 
ruary 13, 1933. The dates following the names 
of the countries are the dates of deposit. 
Australia (including Papua, Norfolk 

Island, New Guinea and Nauru) 

: August 1, 
Belgium (including the Belgian Congo 

and Ruanda Urundi) July 13, 1936 
Brazil May 2, 1931 
Czechoslovakia November 17, 1934 
Denmark (including the Faroe Islands) 

July 3, 1937 
France (including colonies, protectorates 

and mandates) November 15, 1932 
Germany September 30, 1933 
Great Britain and Northern Ireland 

.. February 14, 1933 

January 11, 1938 

Italy ..February 14, 1933 

Latvia ..... scbacern aca November 15, 1932 
Netherlands (including the Dutch East 

Indies, Surinam and Curacao) July 1, 1933 
Norway July 3, 1937 
Poland .. November 15, 1932 
Rumania és ol July 8, 1931 
Spain (including colonies and the Span- 

ish zone of the Protectorate of Mo- 

rocco) ..March 31, 1930 
Switzerland . ..May 9, 1934 


1935 


Union of Soviet Socialist Republics 
August 30, 1934 
May 27, 1931 


The effective dates of adherence are ninety 
days after the dates of notification. The dates 
following the names of the adhering countries 
are the dates of notification. 
United States 
Great Britain for: 

Colony of Aden, Burma.. February 24, 1938 
Protectorate of Aden ...September 14, 1938 
Bahamas; Barbados; Bermuda; Brit- 
ish Guiana; British Honduras; Cey- 
lon; Cyprus; Falkland Islands and 
Dependencies; Fiji; Gambia (Colony 
and Protectorate); Gibraltar; Gold 
Coast of Africa: (a) Colony, (b) 
Ashanti, (c) Northern Territories, 
(d) Togoland under British Man- 
date; Hong Kong; Jamaica (includ- 
ing the Turks and Caicos Islands 
and the Cayman Islands); Kenya 
(Colony and Protectorate); the Lee- 
ward Islands: Antigua, Dominica, 
Montserrat, St. Christopher and 
Nevis; Virgin Islands; Malta; Maur- 
itius; Nigeria: (a) Colony, (b) Pro- 
tectorate, (c) Cameroons’ under 
British Mandate; Northern Rho- 
desia; Nyasaland Protectorate; Pal- 
estine (excluding Trans-Jordania) ; 
St. Helena and Ascension Islands; 
Seychelles; Sierra Leone (Colony 
and Protectorate); British Somali- 


Yugoslavia 


July 31, 1934 
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land; Straits Settlements; Territory Trans-Jordania December 17, 1937 
of Tanganyika; Trinidad and To- SE n.vwececvs March 18, 1935 
bago; Uganda Protectorate; Islands Finland .. July 3, 1937 
of the Western Pacific: (a) British Hungary ...May 29, 1926 
Protectorate of the Solomon Islands, India ; eta November 20, 1934 
(b) Colony of the Gilbert and Ellice Irish Free State September 20, 1935 
Islands; Windward Islands; Gre- Liberia , 

nada, St. Lucia, St. Vincent; Protec- Liechtenstein .... .....May 9, 1934 
torate of Zanzibar December 3, 1934 Mexico ; February 14, 1933 
Federated Malay States: Negri Sem- New Zealand Ktseky ches eu-ou ns eee 
bilan, Pahang, Perak, Selangor; Newfoundland pares ‘ April 6, 1939 
Unfederated Malay States: Johore, Southern Rhodesia...... January 3, 1935 
Kedah, Kelantan, Perlis, Trengganu, Sweden ... July 3, 1937 
Brunei, North Borneo, Sarawak and 2See Thompson, ‘‘Death in the Air,’’ Insur- 


Tonga July 4, 1936 ance Law Journal, November, 1944, p. 259. 
Channel Islands and Isle of Man 


February 14, 1933 
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According to Commissioner Larson aaah 
Commissioner Larson of Florida has asked us to explain at greater length the tirely | 
item that appeared at page 998 of the November, 1947, issue of THE INSURANCE Polic 
LAw JourNAL, entitled “Coin Slot Insurance.” There apparently were two pro- compre 
posals made in Florida, one of which was to sell trip accident policies by mobiles 
vending machines, and another to sell life insurance policies by the same means. the “lo 
In a recent letter to us, the Commissioner stated: “The life policy proposal was except 
rejected because I do not feel that life policies can properly be sold through ma- and wi 
chines. Neither do I believe there is any sound reason or need for selling life the tit] 
policies in that manner. Approval of the plan to dispense trip accident policies by a claus 


coin-slot machines was withheld because the original proposal made no provision “Thi: 
for the countersigning of such casualty policies by a licensed agent as specifically “(d) 
required by Florida law. 


damag 
“The plan has now been amended to meet that requirement and I have ap- and oe 
proved the use of machines for dispensing trip accident policies at travel terminals.” mechor 
ure un 
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Financial Responsibility for Garage Keepers with m 
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A new Illinois law requires garage keepers, after a loss to a car in his 
custody has occurred, to submit evidence, in the form of an insurance policy 
or bond, of ability to pay up to $1000 for any legal liability that may be 
imposed upon him therefor. The new statute gives rise to some insurance 
problems, The only standard form of insurance applicable is the garage keepers 
legal liability policy, which is issued by fire insurance companies, covering 
fire, theft, collision, riot, and malicious mischief, separately or in various com- 
binations. Exclusions in the policy could create situations of noncoverage. 
Another important factor is that insurers disiike writing legal liability insurance 


for parking lots because of the poor theft experience. Lunn [ 


Until 


of any 
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The Mechanical 


By FERRIS C. BAILEY 


Breakdown Exclusion 


THE AUTHOR IS A MEMBER OF THE NASHVILLE, 
TENNESSEE, FIRM OF BAILEY & POWELL WHO 
NUMBER MANY INSURERS AMONG THEIR CLIENTS. 


N GENERAL, five devices are used for 

ascertaining and controlling risk and loss 
to the insurer, Certain of these are used 
for the purpose of describing the risk. 
Affirmative warranties, conditions and ex- 
ceptions contained in the policy relate en- 
tirely to the description of the risk. 

Policies generally designated as providing 
comprehensive coverage as applied to auto- 
mobiles provide that the insurer shall pay 
the “loss of or damage to the automobile, 
except by collision but including fire, theft 
and windstorm.” ‘The same policies, under 
the title of “Exclusions,” usually contain 
a clause providing in substance as follows: 

“This policy does not apply: 

“(d) Under any of the coverages, to any 
damage to the automobile which is due 
and confined to wear and tear, freezing, 
mechanical or electrical breakdown or fail- 
ure unless such damage is the result of 
other loss covered by this policy.” 


The above-quoted paragraph, usually 
listed as Section (d) under “Exclusions,” 
is certainly a device designed to describe 
the risk (exception). 

The writer has found, after discussion 
with many experienced adjusters, that the 
majority of adjusters have been paying for 
loss and damage under the terms of the 
comprehensive policy if the damage resulted 
from mechanical breakdown, although the 
same adjusters who have paid for resulting 
damage have refused to pay for the costs 
of repairing the actual mechanical defect 
or breakdown. 


Lunn Decision 


Until recently the writer was not aware 
of any decision in the United States con- 


struing the meaning of the above-quoted 
section excluding from the terms of the policy 
damage resulting from mechanical break- 
down. But on May 3, 1947, this section 
was considered by the Supreme Court of 
Tennessee in the case of Lunn v. Indiana 
Lumbermens Mutual Insurance Company, [27 
CCH Automosite CAsEs 361] 201 S. W. 
(2d) 978. The facts of this case are, briefly, 
as follows: 

The hood of the automobile driven by 
the insured opened from the front end, 
where it was held secure by a latch. The 
entire hood was swung on near 
the windshield. The hood became un- 
fastened when the latch broke, and was 
thrown up and back against the body of 
the automobile. Considerable damage 
occurred. The insured contended that the 
hood had been thrown up and back against 
his automobile by wind from the movement 
of the car at high speed. While the insured 
admitted that under the terms of his com- 
prehensive policy he could not recover the 
cost of repairing the broken latch, he 
claimed that, regardless of the language 
quoted above as one of the exclusion 
clauses, the insurer was responsible for the 
damage. In other words, the insured 
claimed that this damage was not “due 
and confined” to a mechanical breakdown 
or failure. 


hinges 


The insurer admitted that wind produced 
by the rapid movement of the car had blown 
the hood back and against the windshield 
after the latch had been broken. 


“‘Due and Confined” 


We would call attention especially to 
the following language appearing in Section 
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MECHANICAL BREAKDOWN 


EXCLUSION 
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(d) under “Exclusions.” In the first place, 
the exclusion clause applies to “any 
damage.” In construing the meaning of 
the other language, it must be borne in 
mind that the word “any” certainly en- 
larges the meaning of the word “damage.” 
The real question, however, is to determine 
the meaning of the phrase “due and con- 
fined.” Definitions of these words do not 
indicate that the use of the word “confined” 
limits the meaning of the word “due.” The 
definitions of the words in Webster’s Inter- 
national Dictionary are as follows: 


“Due—Owing or attributable (to some- 
thing); ascribable, as to a cause.” 

“Confined—To restrain within limits; to 
limit; bound.” 

In the case of Lunn v. Indiana Lumber- 
mens Mutual Insurance Company, supra, 
the insurer insisted that all of the damage 
resulted from a mechanical breakdown and 
was due and confined to the mechanical 
breakdown—that is, the breaking of the 
latch. It was insisted that the damages 
to the car resulted from a risk or hazard 
which was excluded from the coverage 
afforded by the policy. It was further 
insisted that the right of the insured to 
recover and the liability of the insurer to 
pay were fixed by the intention of the 
parties as expressed in the policy. 

It is the intention of the insurer under 
a comprehensive coverage policy as applied 
to automobiles to pay all damages under 
the comprehensive clause of the contract 
unless the facts indicate that the resulting 
damages come within the exclusion clause 


Insurer's Intent 


In the Lunn case, it must be admitted 
that the breaking of the defective latch 
was a mechanical breakdown, and the insured 
made such an admission. The question, 
therefore, is whether or not the use of 
the word “confined” indicated an intention 
on the part of the insurer to exclude only 
the damage to the car which represented 
the actual cost of repairing the initial 
mechanical breakdown. It could be argued 
that if the insurer had intended to exclude 
not only the cost of repairing the mechani- 
cal breakdown but the resulting damage, 
the expression “confined to” should have 
been omitted from the policy. If this ex- 
pression had been omitted, then clearly all 


damage due to mechanical breakdown 
would have been excluded. 


A case might have occurred in which 
the automobile was badly damaged as a 
result of mechanical breakdown and as a 
result of the driver’s negligence. In other 
words, it is possible that mechanical break- 
down and an intervening factor might be 
concurrent causes of damage: 


In the absence of the word “confined” 
in the exclusion clause, the insurer might 
well insist that all of the resulting damage 
was excluded. Therefore, insurers have 
used the language set forth as Section (d) 
under “Exclusions.” The comprehensive 
policies containing the above language, for 
the above reasons, are more beneficial to 
the insured than if the phrase “confined to” 
had been omitted. 


On the other hand, the meaning of the 
exclusion clause, as it appears, confines the 
liability of the insurer so that the insurer 
is not liable for damage resulting from 
mechanical breakdown in the absence of 
intervening cause, as hereinafter indicated. 


The exclusion clause expressly states that 
“this policy does not apply under any of 
the coverages to any damage to the auto- 
mobile which is due and confined to 
mechanical breakdown”. It seems 
that the meaning generally conveyed by 
the expression “any damage to the auto- 
mobile,” must be accepted. If the usual 
meaning is accepted, then, as said by the 
Supreme Court of Tennessee in the Lunn 
case, “in so doing we are forced to the 
conclusion that the expression ‘confined to’ 
cannot be given this construction insisted 
upon by the insured without doing violence 
to the other pointed out language of the 
sentence.” 

In other words, the Supreme Court of 
Tennessee agreed with the insurer that the 
expression “confined to” means that the 
exclusion will not apply to any damage 
to the car by reason of an _ intervening 
cause, but will apply to any damage to 
any part of the automobile solely by reason 
of mechanical breakdown. A reading of 
the exclusion clause under consideration 
would certainly indicate that it was the 
insurer’s intention to avoid liability for 
any damage to the automobile caused solely 
by mechanical defects. It was also the 
intention of the insurer to remain liable 
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for any damage to the car brought about 
by an intervening cause. 

In order specifically to limit the exclusion, 
the phrase “confined to” appears in the 
exclusion clause immediately after the 
words “any damge to the automobile which 
is due.” 


The liability of an insurance company 
under a policy is based primarily upon the 
terms of the policy—that is, whether the 
damage sustained by the insurer was 
covered by the policy. Therefore, the prox- 
imate cause of the damage is a secondary 
question. 


Proximate Cause 


In all cases it will be necessary to ex- 
amine the facts in order to determine 
whether or not there is an intervening 
cause. If there is, then clearly the insurer 
is liable for the damages resulting from 
it. If the mechanical breakdown is the 
sole proximate cause, the insurer is not 
liable; but if the mechanical breakdown 
is not the sole proximate cause, then, 
because of the use of the phrase “confined 
to,” the insurer is liable under the com- 


prehensive clause. 


In the case of Lunn v. Indiana Lumber- 
mens Mutual Insurance Company, supra, 
the insurer insisted that the mechanical 
breakdown was the sole proximate cause 
of the accident and resulting damage. The 
insured insisted that the breaking of the 
latch which secured the hood did not 
cause the damage to the windshield and 
other parts of the automobile, but that 
the wind from the motion of the automobile 
blew the hood back against the windshield 
and other parts of the automobile. The 
insurer conceded the truth of the latter state- 
ment, but this admission amounted to noth- 
ing more than acceptance of the commonly- 
known physical law that an automobile mov- 
ing along the highway creates a resistance 
in the air and that the resistance increases, 
with the speed of the automobile. 


On the other hand, it was clear and 
beyond controversy that the accident 
would not have occurred if the latch which 
held the hood in place had not broken. 
The Supreme Court of Tennessee posed 
the question in the following language: 
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“It follows, of course, that this mechani- 
cal breakdown was the proximate cause 
of the accident but the question remains 
as to whether it was the sole proximate 
cause.” 


In the case of Moblad v. Western In- 
demnity Company, 53 Cal. App. 683, 200 
Pac. 750, the following language appears: 


“In the instant case the damage to 
plaintiff's car was caused proximately by 
its turning over on the edge of the road. 
Its subsequent revolutions and consequent 
damage were by the operation of physical 
laws set in motion when it turned over 
on the edge of the road.” 


In this case the indemnity clause covered 
injury “caused solely by collision with 
another object.” To avoid striking another 
car, the driver had pulled out close to the 
edge of the roadway. The edge of the road- 
way gave way, causing the automobile to 
turn over and roll down the mountain. 
The car was practically destroyed. It was 
held that the proximate and only cause 
of the accident was not a collision but 
the upsetting of the automobile. There 
was no intervening cause. Thus, if a 
mechanical breakdown puts in motion 
physical laws which result in damage, it 
can be said only that the damage was caused 
by the mechanical breakdown. The opera- 
tion of a physical law made effective by 
a mechanical breakdown does not’ con- 
stitute an intervening cause. 


It was insisted in the Lunn case that 
the comprehensive coverage clause included 
damage by windstorm, and that the wind 
from the motion of the car blew the hood 
up and against the car, thus causing 
damage. 


The court answered this contention in 
the following language: 


“To be a ‘windstorm’ within the meaning 
of an insurance policy protecting against 
the wind, such wind must assume the 
aspect of a storm, that is, an outburst of 
tumultuous force.” 


The same conclusion appears in 29 Ameri- 
can Jurisprudence 792, Section 1052. 


The Supreme Court of Tennessee’ held 
that wind from the motion of the “auto- 
mobile would not constitute a “windstorm” 
under the terms of the policy. 
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Conclusion should also be taken of the amount of Digeste 
premium paid, in determining the intent for Jul 


In conclusion, it should be pointed out of the parties. 


that innumerable authorities have held that é ce ; : : 
insurance contracts should be construed The number of authorities cited in this 
most strongly against the insurer. Yet  iscussion is limited, for the reason that 
such contracts of insurance are subject We know of only one case, cited above, 
to the same rules of construction that are Which attempts to construe the mechanical 
applied to the language of any other con- breakdown exclusion clause of a compre- 
tract. It is a fundamental rule that the hensive policy in this respect. It is believed, 
language of a contract is to be accorded however, that an examination of this author- 
its popular and usual signifiance. Courts ity would be most convincing. The Tennessee 
should consider the functions of warranties, Supreme Court held in the Lunn case that 
exceptions, conditions and other devices the insurer was not liable as all of the dam- 
used in defining and limiting the meaning 48¢ resulted from a mechanical breakdown. 


of an insurance policy. Consideration [The End] 
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Driver Education Achievement Awards 


Mr. Thomas N. Boate, Director of Special Services for the National 
Conservation Bureau, announced the inauguration of a series of annual awards 
to states for outstanding achievement in the field of automobile driver educa- 
tion. Announcement of the winners will be made June 1 of each year, and the 
awards for each state will be presented to its governor. The awards, in the 
form of plaques and certificates, will be presented to each state which attains 
recommended standards in the maintenance and expansion of safe-driving courses 
for youths who have reached or shall soon reach driving age. Each governor 
Was requested to appoint an appropriate official or officials to coordinate the 
reporting of driver education activities for his state. The board of judges, ; 
drawn from a list of safety and education experts, will be announced at a later It is 
date. Last year over 35,000 persons lost their lives in motor vehicle accidents. “waive 
Many of the drivers of the death cars were teen-age students. But, as Mr. suit’ W 
Boate pointed out, statistics show that students who have completed driver ing: “] 
education courses have been involved in less than half as many fatal accidents Time,” 
as those who have not had safety training. organiz 
means 
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Insurance Companies Spur Safety Education 


Reviewing the total traffic deaths during the past thirty years, Dr. Herbert 
J. Stack, director of the Center for Safety Education at New York University, 
reported that more than 29,000 persons are now living who might have been S 
dead had not the child traffic deaths been reduced to eight per cent of the total tep | 
in 1945. Dr. Stack attributed the improved experience in child accidents to _ 
school safety programs and pointed out that insurance companies had headed the 
list of organizations promoting these programs. Stock insurance companies pro- 
vided annual grants which financed most of the work of the educational division 
of the National Safety Council, and insurance companies made possible practically 
all of the graduate research fellowships in the field of safety education. 
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Digested trom the Columbia Law Review 
for July, 1947 


Tort Actions 


Against The Federal Government 


By 
WALTER GELLHORN and 
C. NEWTON SCHENCK 


T WOULD BE PLEASANT to con- 

clude that the absence of litigation against 
the Federal Government in the past reflects 
the caution and competence of all its em- 
ployees. In truth, however, it reflects the 
fact that until August 2, 1946, the United 
States was not (generally speaking) suable 
for the torts of its agents—special legisla- 
tion by Congress being required to_ settle 
claims against the Federal Government. 
On that date the Federal Tort Claims Act, 
as Title IV of the Legislative Reorganiza- 
tion Act of 1946, became law. 


It is significant that the recommended 
“waiver of the sovereign’s immunity to 
suit” was advanced under the topic head- 
ing: “More Efficient Use of Congressional 
Time,” and was justified primarily as an 
organizational reform rather than as a 
means of assuring adequate compensation 
for injured citizens. The authors discuss 
this statute against such a background, and 
note especially its coverage, its procedural 
aspects, and its provisions for settlement of 
claims. 


Step in Right Direction 


In conclusion it is submitted that this 
Statute is a truly significant step toward 
public responsibility for private injuries suf- 
fered through governmental fault. But, sig- 
nificant though it be, it remains only a step. 


Mr. Gellhorn is Professor of Law at 
Columbia University School of Law. 


There is still much to be done. The ethical 
obligations of government go beyond the 
mere duty of compensating those who have 
been damaged by negligent acts. 

Extensive governmental operations, it is 
clear, will inevitably cause direct injury to 
members of the community who cannot be 
identified in advance and who cannot insure 
or otherwise guard against the injury. We 
can predict that a military airplane will 
some day soon crash through the roof of a 
suburban home, though we cannot predict 
which one. We can predict that an innocent 
bystander will be killed by the bullet which 
a policeman directed at a fleeing bandit, 
though we cannot know now the name of the 
bystander. We can predict that an appar- 
ently safe bridge will collapse, though we 
cannot now warn the truckdriver who will 
be crossing that bridge when it falls. We 
can predict, too, that a veterans’ hospital 
orderly will beat and wound a person com- 
mitted to his charge, though we do not today 
know the names of the orderly or the pa- 
tient. What we know about all these in- 
stances is, in sum, that accidents or 
misdeeds will happen, that individuals will 
suffer because of them, and that, in the 
present state of the law (even after the 
passage of the Federal Tort Claims Act), 
there is no assurance of relief. We know 
also that the government is in a position to 
spread the cost of granting relief, while the 
citizen who receives no compensation for 
his injuries bears the loss alone unless his 
impoverishment throws him on the relief 
rolls. 
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This recognized undesirable result has led 
to occasional assumption of governmental 
liability, without proof of fault, in connec- 
tion with just such instances as those just 
suggested. The authors, at random, note 
several instances in which such govern- 
mental liability was assumed. They then 
submit that experience in American states 
—and even more extensive experience in 
some of the European states—points the 
way to strengthening the new federal statute. 


Proposed Extension 


As a first step, Congress should extend 
the Federal Tort Claims Act to the types of 
tort now excepted by Section 421 (h)— 
“assault, battery, false imprisonment, false 
arrest, malicious prosecution, abuse of 
process, libel, slander, misrepresentation, 
deceit, or interference with contract rights.” 
It has sometimes been suggested that a per- 
son injured by one of these “intentional 
torts” should be compelled to maintain his 
action against the offending employee rather 
than against the government, because the 
fear of personal liability. would induce public 
employees to behave themselves. The sug- 
gestion finds little confirmation in the 
realities. Effective personnel supervision 
and prompt disciplinary measures more sig- 
nificantly deter employee misconduct than 
does the possibility of a suit for damages. 


If assumption of liability for non-tortious 
acts were to be considered, somewhat more 
delicate problems would be presented. 


Reasonable Delineations 


It is clear, at. the outset, that generalized 
decisions of governmental policy should not 
give rise to individualized liabilities. The 
interdependence of all elements of the com- 
munity means that, in an immediate sense, 
someone gains and someone loses from 
every governmental decision, though it is 
hoped that all will be gainers in the long 
tun. When Congress decides, for example, 
to raise or lower tariff rates, the business of 
individual producers, importers, and others 
will be affected favorably or adversely as the 
case may be. If, as a consequence of a 
newly-adopted tariff policy, someone is 
forced into insolvency, his fate is one of 


the social losses to be weighed against the 
social gains the policy will presumably pro- 
duce. Unless the government were to be a 
guarantor of individual prosperity, it could 
scarcely undertake to make good each loss, 
especially when the causative factors are as 
difficult to evaluate as they are in the case 
of business declines. 


It is clear, too, that administrative deci- 
sions of a technical character may have far- 
reaching consequences, involving great 
financial losses for individuals, though it is 
hoped that those losses wil! be more than 
compensated by benefits. Suppose, for ex- 
ample, that health authorities close a port 
because of an outbreak of communicable 
disease; or that the Agrioulture Department, 
in an effort to limit the spread of a destruc- 
tive plant parasite, forbids shipment of pro- 
duce from an already infested area. If 
these decisions are ill-advised, they will 
cause hardship which is not over-weighed 
by gains. Should the government stand 
ready to make good whatever losses can be 
established with reasonable certainty ?—the 
loss of wages of the longshoreman whose 
earnings disappear when port traffic is 
ended, or the loss of income by the farmer 
whose crops cannot be shipped to a market 
outside the quarantined area? And, if these 
losses are to be repaid out of the public 
treasury, what of the other predictable 
losses—the loss of the tavernkeeper whose 
trade drops when longshoremen are not 
working, or the loss of the railroad whose 
carloadings drop when no goods are being 
shipped? It is apparent at once that the 
repercussions of these decisions are so ex- 
tensive, their economic impact so consider- 
able, that governmental assumption of 
liability might entail tremendous expenses 
and large administrative difficulties. Here, 
then, as in the case of policy choices which 
affect the national economy, there are strong 
arguments against the government’s becom- 
ing a guarantor of the financial wellbeing 
of every citizen who is touched by a deci- 
sion. Living together in civilized com- 
munities is a protection for man; but it also 
exposes him to occasional perils. 


There is yet another class of decisions, 
however, as to which the government might 
well accept an insurer’s responsibility. In 
many instances determinations are made 
with the intent and expectation that their 
weight will fall on an identified individual. 
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If these determinations prove to be mis- 
taken even though honest and reasonable, 
should the costs of the mistake be borne by 
the community (for whose benefit the deter- 
mination was made in the first instance) or 
by the person immediately affected? If, for 
example, an individual were to be placed in 
quarantine because of the erroneous, though 
permissible, belief that he suffered from a 
contagious disease, and if, as a result, he 
were to lose his employment, should he 
receive compensation? Or, to take another 
example, if a flood control program be ad- 
ministered in such a way as to cause de- 
struction of a farmer’s crops by overflow 
waters in order to prevent much wider de- 
vastation elsewhere, should compensation 
be payable whether or not negligence can be 
established, and whether or not events show 
that the destruction was really a public 
necessity? 


Conclusion 


These are questions of great difficulty 
which, in the authors’ judgment, do not 


yield categorical answers. In some circum- 
stances, where risks are calculable or where 
governmental operations predictably involve 
individually-focused losses, it may be de- 
sirable to attach liability without fault. In 
other cases, the difficulties of appraising the 
causes of economic loss, and indeed the dif- 
ficulty of establishing the loss at all in some 
instances, argue against a departure from 
long accepted tests of private liability. 


The development of the private law of 
torts has been in the main through case-by- 
case analysis rather than by sweeping gen- 
eralization. A similar development would 
be practicable in connection with govern- 
mental responsibility for private injuries. 
The old Illinois statute, authorizing the 
hearing of “all claims which the State, 
as a sovereign commonwealth, should, in 
equity and good conscience, discharge and 
pay,” might furnish a sound basis for future 
federal legislation. 


The Federal Tort Claims Act, good as it 
is, should be developed further in the direc- 
tion of exposing questions of governmental 
liability to judicial scrutiny. [The End] 


————— 


Standard Provisions of Basic Automobile Policy Revised 


A revision of the national standard provisions for the basic automobile 
policy has been announced by National Bureau of Casualty Underwriters, Mutual 


Casualty Insurance Rating Bureau and the American Mutual Alliance. 


Under 


the new provisions, effective December 1, the named insured no longer is barred 
from recovery under the policy because the person or organization responsible 
for the injury (husband and wife) is an “additional insured” under the policy. In 
the B. I. and medical payments coverage the words “sickness or disease” have 
been added after “bodily injury” to make clear that these are intended to be covered. 


Youth Driver Endorsements Considered 


As a result of the heavy increase in automobile accidents attributed to teen- 
aged youngsters’ bad driving, along with state driver responsibility laws, and 
mounting losses for companies writing automobile liability insurance, a number 
of companies are considering policy provisions or endorsements which would 
invalidate the policy if the assured permits his car to be driven by any person 
under twenty-one years of age. 
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Opinions here and there: 


“The Attorney General Says—” 


RATE CHANGES 
CANNOT BE RETROACTIVE 





The Bureau of Rates of the Department 
of Commerce frequently received from rat- 
ing organizations, and from insurance com- 
panies filing their own rates with the 
Bureau, requests for approval of changes 
in rates and in rating plans. In many 
instances, while the change applied to all 
new policies dated subsequent to the effective 
date of approval by the Bureau, the request 
for approval contained a clause providing 
for its use, at the discretion of the agent, 
for existing policies issued prior to the 
approval date but subsequent to some speci- 
fied earlier date. Section 9 of Act 132, 
General Acts of 1945, provides that changes 
in rates resulting from an order of the 
Bureau shall become effective following the 
date of such order as fixed by the Supervisor 
and shall be applied to policies written on 
or after such effective date. The Attorney 
General concluded that under the provi- 
sions of Section 9, any change in a rate 
may be applied only to policies written on 
or after the effective date of such order and 
that the Supervisor is without authority to 
give retroactive effect to an order.—Opinion 
of the Alabama Attorney General, Septem- 
ber 15, 1947. 


WIDOW'S SALE 
OF INSURANCE BROKERAGE 


An insurance broker’s widow sold _ his 
business to another broker on the agreement 
that he pay her thirty per cent of the 
commissions earned on the business so long 


as any portion of it continued. The At- 
torney General perceived no violation of 
Section 111 of the insurance law. The 
business was an asset of the decedent’s 
estate, and in disposing of the business the 
widow was not “soliciting, negotiating or 
procuring the making of any insurance 
contract” or otherwise acting as a broker 
without a license. Any solicitation or pro- 
curement of insurance contracts presumably 
was performed by the decedent. Section 
119 (1) of the insurance law prohibits an 
insurer from paying any money or giving 
any other thing of value to a person or 
firm for acting as an insurance broker unless 
the agent is licensed. This statute was 
also without application. Insurers pre- 
sumably pay nothing to anyone but the 
purchaser of the business, to whom they 
pay commissions on premiums paid for 
policies originally solicited by the decedent 
or renewals. Presumably such renewals are 
solicited by the broker without the aid or 
assistance of the widow. However, if any 
of the policies continued or renewed by the 
purchaser include those in which the de- 
cedent, his estate or his widow are insured, 
commissions on these policies would be 
subject to the provisions of Section 188 of 
the insurance law.—Opinion of the New 
York Attorney General, October 31, 1947. 


EACH FOREIGN INSURER 
PAYS A FEE 


When service is made upon the Commis- 
sioner of Insurance as attorney-in-fact for 
foreign insurance companies in cases where 
more than one foreign insurer are named 
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as defendants or as garnishees, and in cases 
where proofs of loss and notices are served 
naming more than one foreign insurer as 
parties upon whom service is made, is the 
Insurance Department required to charge 
a separate fee for each company named in 
the process? Examining the provisions of 
Minnesota Statutes, 1945, Sections 60.11 (5) 
(e), 71.16 (3), 71.18 and 71.19, the Attorney 
General replied in the affirmative. These 
statutes require each foreign insurer to 
appoint the Commissioner as its lawful 
attorney-in-fact for service of process, and 
provide that the Commissioner “shall be 
entitled to charge and receive a fee of $2.00 
for each notice, proof of loss, summons, or 
other process served upon him under the 
provisions of Section 71.18.” The Attorney 
General thought it clear that no matter 
how many companies were included in one 
notice, proof of loss, summons or other 
process, each was a separate entity as far 
as he was concerned, and it was his duty 
to collect a separate fee from each company. 
—Opinion of the Minnesota Attorney General, 
September 16, 1947. 


MARGIN SIZE EXCLUDED 
FROM APPLICATION 


An insurance company submitted a photo- 
static copy of an application for life in- 
surance to the Director of Insurance, and 
asked whether it was of an acceptable size 
for attaching to insurance contracts to be 
entered into with citizens of Kentucky. 
Section 297.100, Kentucky Revised Statutes, 
provides that the copy may be a photostat 
if it is not smaller than six inches by eight 
inches. The Attorney General ruled that 
strict compliance was required. The purpose 
of the requirement is to enable an insured 
with ordinary eyesight to read, conveniently 
and without eyestrain, those contractual 
provisions in the application so that he 
may know the exact terms of the contract. 
The margin of the copy cannot be considered 
as a part of the required size; by increasing 
the margin, the insurer could decrease the 
lettering so that a person with ordinary 
eyesight could not read the provisions unless 
they were magnified. The copy submitted 
lacked 21/32 of a square inch of meeting 
the statutory standard. Although the At- 
torney General recognized that this de- 


ficiency was exceedingly small, he could not 
assume that the courts of Kentucky would 
apply to this deficiency the maxim of ler 
non curat de minimus—Opinion of the Ken- 
tucky Attorney General, November 3, 1947. 


MILITARY SERVICE 
TOLLS FORFEITURE STATUTE 





In 1936, Southern Funeral Company, Inc., 
was incorporated under the laws governing 
mutual aid, benefit or industrial or burial 
insurance businesses in Alabama, and was 
licensed by the Bureau of Insurance. One 
year later, Southern reinsured and sold to 
another burial association all of its out- 
standing insurance contracts, and ceased to 
do business in Alabama. In 1943, Southern 
asked the Bureau for a license to transact 
an insurance business under its original 
charter, which provided for a capitalization 
of $5,000. The Bureau refused to issue the 
license on the ground that Title 28, Section 
246, of the Code of Alabama, 1940, forbids 
any corporation to organize or commence 
business with a capital stock of less than 
$25,000, and on the further ground that 
Southern had forfeited its original franchise 
by virtue of Title 10, Section 109, Code of 
Alabama, 1940. This section of the law 
provides that the non-user of a corporate 
franchise for a period of five consecutive 
years forfeits such franchise. The Attorney 
General pointed out that Title 10, Section 
109, was subsequently amended by Act 346, 
General Acts of 1947, approved August 15, 
1947, and that a factual exception was 
created. According to the amendment, 
military service, either at intervals or con- 
tinuously, of any managing officer of South- 
ern would be sufficient to toll the statute 
and prevent a forfeiture of the franchise, 
provided that such service caused the cor- 
poration temporarily to suspend operations. 
—Opinion of the Alabama Attorney General, 
October 8, 1947. 


VALIDITY OF CONTRACT 
OF FUNERAL DIRECTOR 


The Attorney General was asked whether 
a stockholder in the Kentucky Funeral 
Directors Burial Association, Inc., would 
subject himself to the penalty of suspension 
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of his funeral director activities under the 
provisions of Section 316.150 (2) KRS, 
by executing the contract required of each 
stockholder by Article V (A) of the associa- 
tion’s charter. This article provides that 
each licensed fyneral director may subscribe 
for one share of stock for each separate 
undertaking establishment he operates; as 
a prerequisite to ownership of stock, he 
must execute a contract with the corpora- 
tion faithfully to perform the provisions 
of any policy or certificate of burial in- 
surance issued by it, and to comply with 
the rules and regulations of the Division 
of Insurance relating to the performance 
of funerals and burials under policies or 
certificates issued by a burial association. 
The Attorney General answered: “In an 
examination of Section 315.50 (2), we do 
not discover in the execution of such a con- 
tract the payment or causing to be paid 
directly or indirectly any sum of money 
or other valuable consideration for securing 
of business or for obtaining authority to 
dispose of any dead human body. The mere 
signing of such a contract does not demon- 
strate or even presume the existence of the 
corpus delicti, and those particular pro- 
hibitions could not be violated in the 
absence of a dead human body. The con- 
tract is an agreement with the association 
and not with the insured. It is true that 
it is for the benefit of the insured, but 
neither the insured nor his future personal 
representative is bound by it. They still 
have an unrestrained discretion as to the 
acceptance of its terms.”—Opinion of the 
Kentucky Attorney General, October 14, 1947, 


PROPOSED SURVEY 
OF NSLI PROCEDURES 


The Administrator of Veterans’ Affairs 
inquired of the Comptroller General 
whether there was authority at law to 
spend appropriated funds for the payment 
of compensation or expenses to experts 
who would survey the established proce- 
dures and practices of the Veterans’ Ad- 
ministration with respect to National 
Service Life Insurance, including those 
procedures relating to the receipt, account- 
ing, recording and acknowledgement of 
premium payments. Section 15 of Public 
Law 600 authorizes each head of a depart- 


ment or agency, “when authorized in an 
appropriation or other Act,” to procure 
the temporary or intermittent services of 
experts or consultants. It does not, 
however, contain any provision expressly 
repealing Section 5 of the Act of April 6, 
1914, which prohibits, with an exception 
pertaining to the General Accounting 
Office, the expenditure of appropriated 
monies for compensation or. expenses “of 
accountants or experts inaugurating new or 
changing old methods of transacting the 
business of the United States” unless.there 
is statutory authority for such expenditure. 
The Comptroller General was of the opinion 
that the procurement of the services of 
experts for the purpose set forth would 
be in contravention of the terms of the Act 
of April 6, 1914, and, therefore, would be 
unauthorized.—Opinion of the Comptroller 
General of the United States, September 22, 
1947. 


LIABILITY FOR NEGLIGENCE 
OF STATE EMPLOYEE 





While driving a highway truck, a state 
employee was involved in an accident which 
resulted in the death of one Hall. After 
obtaining a verdict against the employee, 
the attorney for Hall’s widow requested 
the Highway Department to pay the claim. 
Although he admitted that there was no 
legal state liability, he asserted that the 
state was morally liable since the fact that 
certain contractual obligations were settled 
by state officers was known to the public 
through the newspapers. The Attorney 
General advised that the officers of the state 
could not approve and pay a claim for 
which the state was not liable under the 
law. The state is not subject to suit and 
is not liable unless made so by legislative 
authority. The only instance where such 
liability has been imposed is for damages 
occurring on a bridge or an approach to 
a bridge. Even then, suit must first be filed 
against the county, which is primarily liable. 
The Attorney General reasoned: “If there 
is any moral obligation on the part of the 
people of the state to pay damages occa- 
sioned by the negligence of state employees, 
the legislature should change our present 
laws.”—Opinion of the Georgia Attorney 
General, August 26, 1947. 
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REVOKING DRIVERS’ LICENSES 
IN GEORGIA 


The Attorney General was asked by the 
Director of the Department of Public 
Safety what kind of hearing the Depart- 
ment was authorized to grant with refer- 
ence to the suspension, revocation, or 
cancellation of a driver’s license. He replied 
that a refusal, suspension, revocation or 
cancellation of a license is final only if no 
hearing is demanded. An operator’s license 
which is declared revoked by the Director 
shall be revoked on such terms as he pre- 
scribes. If, however, a demand for a hearing 
is made, the order of revocation is auto- 
matically lifted and voided until and unless 
a new order of revocation is issued by the 
hearing officer at the final determination 
of the hearing or unless it is declared void 
upon a subsequent appeal to a court. The 
hearing officer is not limited to sustaining 
or overruling the original order, but may 
mudify the original order and, in modifying 
it, may allow the licensee to drive his 
motor vehicle for business purposes only.— 
Opinion of the Georgia Attorney General, 
July 23, 1947, 


OKLAHOMA'S LIQUEFIED GAS 
INSURANCE REQUIREMENTS 
Section 3 of Senate Bill 208, Twenty-first 
(1947) Oklahoma Legislature, 52 O. S. A., 
Section 441.3, requires all retailers, distrib- 
utors, handlers and dispensers of liquefied 
petroleum gas to furnish the Liquefied 
Petroleum Gas Division of the State Fire 
Marshal’s office a certificate of insurance 
that provides liability, property damage and 
public liability insurance with limits of 
not less than $10,000—$20,000 for bodily 
injury and not less than $10,000 for prop- 
erty damage. The Fire Marshal asked 
the Attorney General whether these re- 
quirements applied to a person installing 
equipment and plumbing in a house for 
liquefied petroleum gas uses. Answering 
in the negative, the Attorney General re- 
plied that persons who are engaged in 
installing liquefied petroleum gas systems 
and appliances are not subject to Section 3 
of Senate Bill 208, but are specifically 
required to make a bond under the pro- 
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visions of 52 O. S. 1941, Section 424.— 
Opinion of the Oklahoma Attorney General, 
October 8, 1947. 


FINANCIAL RESPONSIBILITY LAW 
EXEMPTION 


Section 33 of the Iowa Financial Re- 
sponsibility Act exempts from the applica- 
tion of the act any motor vehicle owned 
by the United States, the state, any political 
subdivision of the state or any municipality 
therein, and, except for Sections 4 and 26 
of the Act, any motor vehicle subject to 
the requirements of Sections 325.26 and 
327.15, 1946 Code. Does the provision make 
the law inapplicable to the employee who 
is operating such a motor vehicle at the time 
of the accident? Sections 4 and 26 of the 
Act provide for suspension of operators’ li- 
censes for failure to make reports of traffic 
accidents and for issuance of restricted opera- 
tors’ licenses. The Attorney General ruled: 
“It is obvious that by excluding ‘any motor 
vehicle’ subject to Section 325.26 and Sec- 
tion 327.15, 1946 Code of Iowa, the legisla- 
ture intended to exclude both the owner 
and operator from all provisions of the Act 
other than those contained in Sections 4 
and 26, which should remain effective as 
against the operator. In that part of Sec- 
tion 33 dealing with public-owned motor 
vehicles, we find a complete exclusion of 
the ‘motor vehicle’ with no _ provision 
whatever that any section or part of the 
Act shall remain applicable to anyone. 
Therefore, it must have been intended to 
exempt both the owner and operator of 
such a motor vehicle from all provisions 
of the Act.”—Opinion of the Towa Attorney 
General, September 27, 1947. 


INSURER 
MAY WITHDRAW CERTIFICATE 


May an insurance carrier withdraw a 
certificate filed by mistake with the Com- 
missioner of Motor Vehicles under the pro- 
visions of the Financial Responsibility Act? 
The first carrier assigned the reason that 
the policy did not provide public liability 
and property damage coverage. The second 
carrier asserted that the motor vehicle was 
not being operated by a licensed driver. 
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The Attorney General replied that a mis- 
takenly filed certificate may be withdrawn. 
However, he pointed out that where a 
carrier requests cancellation of the certifi- 
cate, not because of the nonexistence of 
insurance, but because the person driving 
the automobile at the time of the accident 
was an unlicensed operator, the insurer’s 
liability is not a matter for determination 
by the Commissioner, whose sole duty is 


to accept and file the certificate showing 
that such insurance exists. Inasmuch as 
the sixty-day period following receipt of 
the reports of accidents had elapsed, the 
Commissioner was authorized to suspend 
the license and the registration certificate 
in the first case unless the party complied 
with the requirements of the statute — 
Opinion of the Maryland Attorney General, 
May 28, 1947. 
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New York Regulates Commingling 


Superintendent Dineen of New York has established new rules for the 
handling of premiums by agents and brokers to facilitate compliance with 
Section 125 of the New York Insurance Law, which prohibits an agent or 
broker from mingling premium collections with his own or other funds in his 
control. The regulation requires that premiums be deposited by the agent or 
broker in a separate bank account. Disbursements from this account are 
permitted only for remittance of premiums to the insurers, return premiums 
to the assured or for the transfer of the producer’s commission to an operating 
account. 


Insurance Shortage Requires Action 


Warning that failure of the insurance industry to provide adequately for 
the requirements of American business may lead to government participation 
and regulation of the industry, Mr. Frank B. Flahive, vice president of the 
Columbia Engineering Corporation, pointed out that shortages of materials, 
labor, and transportation are not new to buyers, but shortage of the product of 
insurance companies is new, and unlike that of goods cannot be caught up with. 
Suggestions for alleviation of the situation include increasing the capital of 
insurance companies by the sale of additional securities, formation of a large 
reinsurance company, elimination of the term insurance to produce higher rates 
and quicker freeing of dollars from the unearned premium reserve, and the 
increasing of rates generally. 


Lloyd's Trust Funds Extended to 1967 


The Chairman of the Committee of Lloyd’s of London announced that 
Lloyd’s American trust funds, created under the Laws of the State of New York 
by an instrument drawn up in 1939, have been placed on a more permanent 
footing. The instrument has been amended to provide that except with the 
written consent of the American trustee, the trusts cannot be varied, revoked or 
modified prior to December 31, 1967, and only then if Great Britain is not engaged 
in war with a European power. Another amendment provides that the trustee 
shall always be a bank or trust company organized under the laws of the United 
States. 


mvuasaaranee en sntastenenarnvancngrrvsrievonevovneneeyapteasuuoraszanenssasonera ts bets Tree i41 tet tens t Ut cours ee rbd nvveetaD Gattis tugieasase actv@eodtrmneetstaseal.s2004% 3 arated ns Lenn reronenaanaaBenasMNeRconeaTTso vera vetpeenavervenet ed cauct ertnesrcassernistaseuseese! nine 


PAGE 1098 ILJ—DECEMBER, 1947 A | 





PF —na Ww VS 


—_—_ Oo — 


7 & 


IN THE CURRENT PARADE OF CASES wii: 


Page 
Backing Vehicles—Motorcyclist in- 
jured (N. H.) 1104 


Bailee’s Liability—Car destroyed by 
fire (Idaho) 1100 


Bus Company's Liability 
Passenger injured-—Failure to pro- 
vide seat (Tex.) 1105 
Passing vehicle (Ark.) 1100 
Speed (Utah) .... 1108 
Strain of carrying baggage (Ky.) 1104 


Children Injured 
Emerging from driveway (Cal.) 1105 
Walking along highway (Ky.) 1103 


Concurrent Negligence — Truck side- 
swiped—Subsequent rear-end colli- 
ston (S. D.) , 1102 


Contributory Negligence — Guest's — 
Host’s intoxication (Tenn.) 1099 


Host’s Liab‘ lity 
Speed—Recklessness (Ark.) ...... 1110 


Wrong side of road—Physical facts 
(Minn.) 1101 


Insurer’s Liability 
Description of vehicle (N. C.) 1106 
Livery conveyance exclusion (Tex.) 1100 


VUUUUOPENDELA DAUR ETU ADNAN RET 


AUTODATA 


Page 


Status of injured occupant—Ad- 
judicauion in prior law action 
(Mass.) 

Territorial restriction (Fla.) 


Opposing Traffic Collisions 
Highway under construction — In- 
demmity from contractor (Colo.) 1106 


Skidding—Icy road—Control (lVis.) 1109 


Pedestrian Injured — Crossing street 
between intersections (Pa.) 1102 


Railroad Crossing Collision 
Fa‘lure to see obvious—Train heard 
(Ky.) 1103 
Truck passenger injured (La.) 1103 
Rel ance on wigwag (Cal.) 1110 
Stalled vehicle—Gross negligence 
(Pa.) 1107 


Railroad’s Liability—Road on right- 
of-way—Dangerous incline (S.C.) 1107 
Subrogation — Federal Tort Claims 
Act (Tex.) 1105 


Taxicab Company's Liability—Pas- 
senger injured—Door closed on 


hand (Okla.) 1109 


Unavoidable Accident—Mare killed 
(Tex.) 1108 


WMMMNNLitNaMsauaauacaeeaaaaes ne aanytaananoaDennntavetotenata ou venetoatasneconeoonnnsenndcuananuernanes naeesnasanasgnnusancennnta arses recagivennceaaenesaueuendsuseensasaaneacencerntaoeacistsveousncntaacocnenooouonsavocgsnncasvaveegnerecn sensi soneneenraocenenanuoevencanocunegngenn stent 


HOST RUNS THROUGH STOP SIGN 


(TENNESSEE) 


@ Intersection collision 
Guest’s contributory negligence 


Plaintiff and five other persons had been 
drinking the entire afternoon prior to the 
accident. After they had made the rounds 


of taverns and bars, they entered defend- 
ant’s car which was built to accommodate 
three. As they approached the intersection 
defendant was driving at a speed of thirty 
miles per hour. Defendant failed to stop 
at a traffic sign requiring all vehicles going 
east to stop before entering the intersection, 
and was struck by an automobile going 
south. Seeking to recover for injuries re- 
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ceived as a result of the collision, plaintiff 
charged defendant with recklessness in driv- 
ing against the traffic signal. Defendant 
filed a plea of contributory negligence on the 
part of plaintiff. The court spoke: “One 
riding in an automobile as a guest cannot rely 
upon the care and vigilance of the driver to 
the extent of relieving himself for his own 
safety. This obligation is personal and con- 
tinuing.” Plaintiff entered a car, designed 
to accommodate three persons, with five 
other persons, knowing that the driver and 
other members of the party had been con- 
suming intoxicating liquors for several 
hours. She sat idly by and permitted de- 
fendant to drive into the intersection against 
a stop signal that she knew was located at 
the intersection. An ordinary, reasonably pru- 
dent person would not have entered the car 
under these conditions, and reasonable minds 
could not differ that plaintiff assumed the 
risk of injury. The trial court erred in re- 
fusing to sustain defendant’s motion for a 
peren ry instruction.—Hopper v. Nugent. 
Tennessee Court of Appeals, Jackson. Filed 
October 31, 1947. 28 CCH AUTOMOBILE 
Cases 391. 
Robert L. Taylor, for Plaintiff in Error. 
John S. Porter, for Defendant in Error. 


LIVERY CONVEYANCE EXCLUSION 


(TEXAS) 


e@ Auto destroyed by fire 
Prior use as cab 
Insurer’s liability 





Plaintiff Daniel owned an automobile 
which was insured by defendant as a private 
vehicle. By the terms of the policy the auto- 
mobile was not covered while it was being 
used as a public or livery conveyance unless 
such use was specifically declared in the 
policy and a premium charged for such use. 
No premium was collected for this coverage. 
Daniel lived in Dublin, Texas, and operated 
his automobile as a taxicab in Comanche, 
Texas. While plaintiff was traveling alone 
from Comanche to his home in Dublin, the 
motor of the car broke down. He and his 
wife returned in another car to tow the in- 
sured vehicle. While the car was being 
towed, it caught on fire and was destroyed. 
Affirming a judgment for plaintiff, the court 
declared that although by the policy terms 
the car was not covered while being used 
as a taxicab, it was not being so used at 


the time it was destroyed. The fact that 
Daniel had been using the automobile in car- 
rying passengers for hire prior to the de- 
struction of the car did not contribute to nor 
cause its destruction by fire.—Trinity Uni- 
versal Insurance Company v. Daniel et al. 
Texas Court of Civil Appeals, Eastland. 
May 2, 1947. 28 CCH AvutTOMoBILE Cases 
398. 


Dick Harbin, Dublin, Texas, for Appellant. 
Holmes & Nicholson, Comanche, Texas, for 
Appellees. 


BUS KNOCKED OFF ROAD 


(ARKANSAS) 


e Passing truck-trailer 
Bus passenger injured 


Plaintiff was injured when the bus in 
which she was riding was struck by a pass- 
ing truck-trailer. The bus was forced off 
the highway where it overturned. Plaintiff 
appealed from a verdict directed in favor of 
the bus company and the motor freight line. 
The bus was traveling on the right side of 
the highway in a rural area at a speed not 
exceeding thirty-five miles per hour, when it 
was suddenly struck with such force by the 
trailer that the bus driver was unable to 
keep his vehicle in the road. The trailer, 
which was out of control, stopped with its 
front end in a ditch on the opposite side of 
the highway. From this evidence it did 
not appear that the bus driver was negligent, 
but certainly the jury could have found that 
the truck-trailer, without justifiable cause, 
struck the bus while it was on the proper 
side of the highway. Judgment in favor of 
the bus company was affirmed, but judgment 
in favor of the motor freight line was re- 
versed and the cause remanded.—Veasley v. 
East Texas Motor Freight Lines, Arkansas 
Supreme Court. November 3, 1947. 28 
CCH AuvutomosiLe Cases 465. 

Fred A. Snodgrass, for Appellant. 


Donham, Fulk & Mehaffy, Miles & Amsler, 
for Appellee. 


BAILED CAR DESTROYED BY FIRE 


(IDAHO) 
e Garage owner’s liability 
Prima facie case 


After plaintiff’s car was damaged in an 
accident it was towed to defendants’ garage 
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and stored while awaiting the procurement 
of the necessary repairs. Defendants oper- 
ated a tank truck containing compartments 
in which gasoline was stored. Each com- 
partment was fitted with a valve to permit 
drainage. The tank was brought into the 
garage and mechanic was directed to re- 
pair a defective drainage valve. When he 
opened the valve about two quarts or more 
of gasoline in the undrained compartment of 
the tank “busted loose,” spread over the 
floor, and immediately ignited, resulting in 
the destruction of the garage building and 
plaintiff's car. Reversing a judgment of non- 
suit, the court ruled that whether the fire 
was caused as a result of defendants’ negli- 
gence, with resultant damage to plaintiff's 
property, were questions of fact for the jury. 
“Where the property is in the sole and ex- 
clusive possession of the bailee and is lost 
or damaged, a prima facie case is made by 
the plaintiff when he shows that property 
was bailed to the bailee and has not been re- 
turned on demand, or has been damaged.”— 
Burt v. Blackfoot Motor Supply Company, 
Inc., et al. Idaho Supreme Court. Filed 
November 14, 1947. 28 CCH AvuTOMOBILE 
CasEs 462. 
Donald R. Good, for Plaintiff, Appellant. 


Zener & Peterson, for Defendants, 
spondents. 


Re- 


TERRITORIAL RESTRICTION 
ON USE OF TRUCK 


(FLORIDA) 
e Insurer’s liability 


Plaintiff recovered a judgment against 
defendant for the death of his wife which 
was caused in a collision between a truck 
operated by plaintiff and a truck owned by 
defendant and operated by an employee. 
Defendant carried an insurance policy with 
garnishee Pennsylvania Casualty Company, 
and the question before the court was 
whether the insurer was liable under the 
policy for the judgment recovered against 
defendant. The policy contained a rider 
providing that in consideration of the re- 
duced premium at which the policy was 
issued the insured warranted that the regu- 
lar and frequent use of the commercial 
automobile described would be confined to 
the territory within a 500 mile radius of the 
limits of the city of principal garaging of the 
vehicle. The insured truck was garaged at 


Laurel, Delaware. The place of the acci- 
dent, South Bay, Florida, was more than 500 
miles from the city of principal garaging. 
The insured had sent his truck to Florida to 
transport vegetables back to Delaware on 
two occasions prior to the accident. On the 
last trip contemplated by the insured, the 
accident occurred. The court concluded that 
the limited use of the truck by the insured 
in sending it to Florida did not void the 
policy and rendered judgment in favor of 
plaintiff—McCoy v. Elliott, Pennsylvania 
Casualty Company, Garnishee. United States 
District Court, Southern District of Florida, 
Miami Division. Filed July 18, 1947. 28 
CCH AUTOMOBILE CASEs 381. 

McKay, Dixon & Dejarnette, First National 


Bank Building, Miami, Florida, for Defendant 
and Garnishee. 


Fogle & Kirtley, Cushman & Woodard, Bis- 
cayne Building, Miami, Florida, for Plaintiff. 


NIGHT HIGHWAY COLLISION 


(MINNESOTA) 
© Host’s liability 
Physical facts 


Defendant Swanman was driving two fel- 
low nurses home to Stillwater from their 
professional work in St. Paul. At about 
midnight her car collided with a Buick 
being driven in the opposite direction. In 
the actions brought by the injured passen- 
gers against their host, the jury rendered 
verdicts in favor of the guests. However, 
the trial court entered judgment n.0.v. on 
the ground that the overwhelming prepon- 
derance of the evidence indicated that the 
accident happened solely because of the neg- 
ligence of the driver of the Buick. The 
injured passengers testified that just prior 
to the collision defendant Swanman said: 
“What is the matter with that car? I will 
fix them,” and that she then flashed on her 
bright lights and veered to the left “right 
over into the hood” of the Buick. How- 
ever, skid marks and the position of the 
vehicles after the collision indicated that the 
accident occurred on the side of the road 
rightfully occupied by defendant Swanman’s 
car. Affirming the judgment for the host, 
the court declared: “It is manifest that the 
evidence, with its undisputed physical facts, 
so overwhelmingly and conclusively prepon- 
derates against the verdict as to negate the 
testimony of plaintiffs and to leave the ver- . 
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dict without a reasonable basis for its sup- 
port. The demonstrated physical facts, 
fortified by the positive testimony of disin- 
terested witnesses, must prevail over the 
declarations of plaintiffs, who were vitally 
interested in securing a favorable outcome.” 
—Cofran et al. v. Swanman. Minnesota 
Supreme Court. Filed November 7, 1947. 
28 CCH AvutTomo3i.e Cases 447. 

Freeman & King, 1167 N. W. Bank Building, 
Minneapolis, Minnesota, Plunkett & Plunkett, 
Austin, Minnesota, for Appellants. 

Thomas J. Spence, E. 1123 First National 
Bank Building, St. Paul 1, Minnesota, Karl G. 
Neumeler, John Harrigan, Stillwater, Minne- 
sota, for Respondent. 


PEDESTRIAN STANDING IN STREET 


(PENNSYLVANIA) 


e Attempt to cross between intersec- 
tions 
Contributory negligence 


At five o'clock in the afternoon, in daylight, 
on a clear day, plaintiff's decedent, while at- 
tempting to cross from the south to the 
north side of the street between intersec- 
tions, was struck by defendant’s automobile. 
Mrs. Stauffer testified that as she was driving 
along she observed the decedent standing in 
the street several feet south of the center 
in a line about two feet north of her left 
front fender and about fifty to sixty feet 
away from her car. She reduced her speed 
to fifteen miles per hour, at which time she 
observed defendant’s car pass to her left 
and “cut in slightly.” The decedent, while 
still standing in the street, was struck by the 
right hand door of defendant’s automobile 
and was thrown to the street. Defendant 
admitted that he had not blown his horn as 
he passed the Stauffer car and that he was 
aware that pedestrians habitually used this 
location as a crossing, but that he was not 
watching for pedestrian traffic. Was the 
decedent guilty of contributory negligence 
as a matter of law? The court held that he 
was not merely because he attempted to 
cross between intersections. He did not 
dart out in front of defendant's car, nor was 
he walking and not looking where he was 
going. He was standing in the street. Any 
vehicle passing around Mrs. Stauffer’s car, 
if operated under proper control by an at- 
tentive driver, should have been able to stop 
before colliding with a man standing fifty 
feet in front of Mrs. Stauffer’s car. The ques- 


tion of contributory negligence was properly 
submitted to the jury, and judgment for 
plaintiff was affirmed. — Elbell, Admr. y. 
Smith. Pennsylvania Supreme Court, Wes- 
tern District. Filed November 10, 1947, 28 
CCH AutomosiLte Cases 451. 


Buchanan & Barrickman, Lawrence M. Seb- 
ring, Beaver, Pennsylvania, for Plaintiff, Ap- 
pellee. 

Jesse P, Long, Punxsutawney, Pennsylvania, 
Robert L. Orr, Reed & Ewing, Beaver, Penn- 
sylvania, for Defendant, Appellant. 


TRUCK SIDESWIPED 


(SOUTH DAKOTA) 


@ Subsequent rear-end collision 
Joint liability 
Concurrent negligence 


After plaintiff's truck was sideswiped by 
an approaching vehicle, it came to rest par- 
tially off the pavement with the front end 
near a bridge abutment. ‘Two minutes later, 
while plaintiff was trying to free the bumper 
from the wheel, the rear end of the truck 
was struck by a semitrailer, and plaintiff was 
dragged down the road. The court was of 
the opinion that plaintiff had stated a cause 
of action for joint liability. “Where each 
act of negligence contributes to the same 
harm or injury which would not have hap- 
pened in the absence of either, it is a con- 
current act of negligence, and whether the 
separate negligent acts are contemporaneous 
or successive is immaterial.” It was for 
the jury to determine whether the first 
driver’s negligence started a chain of events 
which ended in plaintiff’s injury, and if so 
whether this chain was broken by events of 
the intervening two minutes which inter- 
rupted or destroyed any causal connection 
between his acts and plaintiff's injury. Since 
there were sufficient facts upon which a jury 
might find a joint liability, it was error for 
the trial court to require that plaintiff pro- 
ceed separately against the defendants. The 
order of the lower court was reversed.— 
Krumvieda v. Hammond et al. South Da- 
kota Supreme Court. Filed May 19, 1947. 
28 CCH Avutomosite Cases 117. 

Bailey, Voorhees, Woods & Fuller, J. B. 
Shultz, Sioux Falls, South Dakota, for Plain- 
tiff. Appellant. 

Davenport, Evans & Hurwitz, S!oux Falls, 
South Dakota, for Defendants, Respondents 
Hammond and Hettich. 


Morgan & Fuller, Mitchell, South Dakota, for 
Defendants, Respondents Porter and Clark. 
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TRUCK STALLED 
ON RAILROAD CROSSING 


(LOUISIANA) 
e Lookout of passenger 


As the truck in which plaintiff was riding 
proceeded onto the crossing, the motor 
stalled. Up to this time neither plaintiff nor 
the driver had noticed the approach of de- 
fendant’s regularly scheduled passenger 
train, which was some ten minutes behind 
schedule. As the truck stalled the driver 
saw the train a short distance away and 
called to plaintiff to jump. Plaintiff either 
did not or could not open the door on his 
side of the truck, but the driver jumped clear 
before the collision. When the fireman saw 
the truck stall, he called to the engineer, who 
applied the emergency brakes. The train, 
consisting of the locomotive and eleven 
coaches, was brought to a complete stop a 
quarter of a mile past the crossing. Neither 
plaintiff nor the truck driver made the 
slightest effort to look in the direction from 
which the train was approaching at any time 
before the truck started on the track, though 
the view in both directions was unobstruct- 
ed for several miles. Affirming a judgment 
for the railroad, the court pointed out that 
it is well established that there is an 
independent duty on the part of a 
passenger or guest in a vehicle about to 
traverse a railroad crossing to use ordinary 
and reasonable care and precaution in the 
interest of his own safety.—Alanza v. The 
Texas & Pacific Railway Company. Louisi- 
ana Court of Appeal, Second Circuit. Oc- 
tober 31, 1947. 28 CCH AvutTomosiLe CAsES 
442, 

F. A. Cashio, N. M. Ferris, Shreveport, Lou- 
isiana, for Plaintiff. Appellant. 


Cook, Clark & Egan, Shreveport, Louisiana, 
for Defendant, Appellee. 


FAILURE TO SEE 
APPROACHING TRAIN 


(KENTUCKY) 


e Contributory negligence 
Unobstructed view 


Main and Walnut Streets intersected in 
such a manner as to form the letter “X,” 
while defendant’s railroad ran east and west, 
bisecting the streets at the intersection. 
Thus South Main Street was the right leg of 


th “X” and crossed the railroad diagonally 
at a forty degree angle. A “V” shaped va- 
cant lot was located between the street and 
the railroad. The closest obstruction to the 
view across the lot was a house on the 
street, 180 feet from the crossing. Plaintiff, 
who was very familiar with the crossing, 
was driving a loaded truck northwest on 
South Main at a speed of eight miles per 
hour and could have stopped within one foot. 
He testified that he heard defendant’s train, 
which was headed west, that he continued to 
look, but that he did not see it until just 
prior to the collision. The court was of the 
opinion that the trial court should have di- 
rected a verdict for defendant on the ground 
that plaintiff was guilty of contributory neg- 
ligence. There was clear visibility across 
the vacant lot in the triangle formed by the 
street and track. The train came into the 
range of plaintiff’s vision while he was trav- 
eling the 180 feet between the house and the 
crossing at the apex of the triangle. If the 
cab of the truck was so constructed as to 
obscure plaintiff’s view, and if the windows 
were closed so as to shut out the sound, 
there was all the more need for plaintiff to 
make certain before attempting to cross the 
track. These conditions demanded greater 
diligence and precaution on his part. Judg- 
ment for plaintiff was reversed.—The Nash- 
ville, Chattanooga & St. Louis Railway 
Company v. Stagner. Kentucky Court of Ap- 
peals. October 31, 1947. 28 CCH AUTOMOBILE 
Cases 461. 

Walton Whitwell, Nashville, Tennessee, Joe 
Lancaster, Murray, Kentucky, for Appellant. 


Nat Ryan Hughes, Murray, Kentucky, for 
Appellee. 


SCHOOL BOY 
STRUCK FROM BEHIND 


(KENTUCKY) 
e Wrongful death action 


Richard Blanton, who was walking along 
the side of the highway toward the school- 
house, saw the fourteen-year-old decedent 
get out of an automobile at the filling sta- 
tion 150 feet away and start down the road 
toward the schoolhouse. The decedent ap- 
proached Blanton from behind, struck him 
on the back, and Blanton immediately saw 
the decedent’s body hurtling through the air. 
He did not know that an automobile was 
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approaching from the rear, but just as the 
decedent was struck he saw defendant’s car 
pass and stop ninety-one feet down the road. 
He testified that defendant’s car was travel- 
ing at a speed of forty-five or fifty miles per 
hour and that he did not hear any horn 
sounded before the deceased was hit. De- 
fendant’s version was that the two boys were 
having chicken fights, that he blew his horn 
several times, that the boys moved onto the 
shoulder of the road, and that just as he 
was passing them the decedent ran across 
the road directly into the path of his car. 
The area was residential and marked “School 
Zone.” The court was of the opinion that the 
case was clearly one for the jury and that 


there was evidence from which it might rea-- 


sonably infer that defendant failed to sound 
his horn or have his car under reasonable 
control concerning the circumstances. Judg- 
ment for plaintiff was affirmed.—Lundy v. 
Brown’s Admx. Kentucky Court of Ap- 
peals. October 31, 1947. 28 CCH Automo- 
BILE CASEs 464. 

Davis, Boehl, Viser & Marcus, Louisville, Ken- 


tucky, James Sampson, Harlan, Kentucky, for 
Appellant. 


Astor Hogg, J. B. Carter, Harlan, Kentucky, 
for Appellee. 


TRUCK BACKS INTO MOTORCYCLE 


(NEW HAMPSHIRE) 
e@ Absence of warning 


Speed 


Defendant’s pickup truck was parked at 
right angles to the curb on the south side of 
Washington Street, approximately ninety 
feet east of the east side of Locust Street, 
the nearest intersecting street to the west. 
The truck was partially obscured from the 
view of eastbound traffic by two automo- 
biles, similarly parked, toward the west. 
Plaintiff stopped his motorcycle at Locust 
and proceeded east on Washington. When 
he was thirty-five feet from defendant’s 
truck, he saw it start to back from the curb 
and applied his brakes. The rear of the 
truck struck the rear of the motorcycle, 
throwing plaintiff to the street. The evi- 
tlence of defendant’s negligence was confined 
within narrow limits and rested whol- 
dy upon the testimony of plaintiff and three 
eyewitnesses, who testified that the truck 
started to back “kind of quick,” “quite fast,” 
and “quick.” The court was of the opinion 


that the evidence was sufficient to warrant 
a finding of negligence. “ ‘Quite fast’, ‘quick- 
ly’, and ‘rapidly’ are antonyms of ‘slowly’. 
As used in the testimony they imported lack 
of caution. It should not be held as a mat- 
ter of law that one who, without warning, 
backs an automobile rapidly from behind 
other parked vehicles into a principal thor- 
oughfare where approaching traffic is to be 
anticipated does so in the exercise of due 
care and cannot reasonably be deemed negli- 
gent.” Judgment of nonsuit was reversed 
and a new trial granted.—Labreque v. Childs. 
New Hampshire Supreme Court. November 
4, 1947. 28 CCH AvutomoBILe Cases 438. 


William H. Sleeper, Robert Shaw, for Plaintiff, 
Devine & Millimet, for Defendant. 


BUS DRIVER 
FAILS TO CARRY BAGGAGE 


(KENTUCKY) 
e Passenger injured 


When the bus on which plaintiff was a 
passenger reached Jackson, Kentucky, the 
driver learned that the road ahead had been 
blocked by an earth and rock slide. He 
told the passengers that they could remain 
in Jackson until the road was cleared and 
take a later bus or could continue in the bus 
to the point where the road was blocked and 
transfer to another bus which would be 
brought from Hazard. Plaintiff, along with 
some fifty other passengers, elected to con- 
tinue the trip and walked around the slide to 
the waiting bus. Her petition alleged that 
defendant’s servants refused to assist her 
with a heavy piece of baggage which she 
was unable to carry and as a result she was 
subjected to unnecessary physical strain and 
exposure. She admitted that she saw the 
driver carry a crippled passenger to the wait- 
ing bus and also admitted that she did not 
ask the driver to assist her or inform him 
that she was unable to carry the suitcase. 
Obviously, the driver could not assist all 
the passengers, and it was his duty to render 
aid only to those who requested it or to 
those whose need of special assistance had 
come to his attention. Furthermore, plain- 
tiff failed to produce medical evidence show- 
ing that her illness resulted from the strain 
of carrying the suitcase. Judgment for 
plaintiff was reversed.—Southeastern Grey- 
hound Lines -v. Collins. Kentucky Court of 
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Appeals. November 14, 1947. 
TOMOBILE CasEs 510. 


28 CCH Av- 


R. W. Keenon, Lexington, Kentucky, Craft 
& Stanfill, Hazard, Kentucky, for Appellant. 

Faulkner & Faulkner, Hazard, Kentucky, for 
Appellee. 


SUBROGATION BARRED 
UNDER TORT CLAIMS ACT 


(TEXAS) 


e Auto damaged by Army officer 
Statute construed 


Lloyds of London was the writer of a 
policy on an automobile owned by Bewick 
which was damaged by an officer of the 
United States Army. Lloyds settled with 
Bewick for the damage and filed a claim 
with the War Department, but was advised 
that it did not have jurisdiction because it 
was for more than $1,000. There was no 
withdrawal of this claim. Thereafter it 
brought an action against the government 
under the Federal Tort Claims Act, alleging 
that it was a subrogee of Bewick. The gov- 
ernment moved to dismiss on the ground 
that a subrogee is not authorized to sue 
under the Act; that a subrogation is sub- 
stantially the same as an assignment, which 
is not permitted under the Act; and that 
failure to withdraw the claim from the War 
Department forecloses the right to enter 
under the Act. The court granted the gov- 
ernment’s motion to dismiss, ruling that the 
Act is for the benefit of the citizen and is 
so restricted. Assignment is not permitted, 
and subrogation is of the same nature.— 
Bewick v. United States of America. United 
States District Court, Northern District of 
Texas, San Angelo. October 22, 1947. 28 
CCH AvuTOoMOBILE CASEs 359. 

W. C. Gowan, Dallas, Texas, for Plaintiff. 


Frank B. Potter, United States Attorney, Fort 
Worth, Texas, Oscar M. Harrell, Assistant 
United States Attorney, Dallas, Texas, for De- 
fendant. 


FAILURE TO PROVIDE SEAT 
FOR BUS PASSENGER 


(TEXAS) 
@ Carrier’s liability 


When plaintiff's wife boarded defendant’s 
bus there were no seats available, and she 
stood holding onto a seat. As the bus 


reached an intersection, it made a sudden 
stop to pick up passengers, and plaintiff’s 
wife was thrown flat on her back in the 
aisle. The jury found that the bus company 
was not guilty of causal negligence as to 
sudden stopping, speed, lookout, or failure 
to provide sufficient hand rods, but found 
the carrier guilty of negligence in failing to 
provide plaintiff's wife with a seat. The 
reviewing court concluded that plaintiff was 
not entitled to judgment on such a finding. 
Plaintiff's wife was the only passenger 
standing. The rule is that public carriers 
should provide seats for passengers if con- 
ditions reasonably permit it, and it is also 
the rule that if passengers have to stand, 
the carrier must exercise a degree of care 
which is appropriate in view of the fact 
that some of the passengers are standing. 
It was not actionable negligence merely to 
fail to provide plaintiff's wife with a seat 
or to permit her to ride on the bus after 
all seats were filled. She had the choice of 
demanding the return of her fare and leav- 
ing the bus or riding in a standing position. 
Judgment for plaintiff was reversed and ren- 
dered in favor of the carrier.—Dallas Rail- 
way & Terminal Company v. Windsor. 
Texas Court of Civil Appeals, Second Su- 
preme Judicial District. October 31, 1947. 
28 CCH AUTOMOBILE CasEs 387. 
Burford, Ryburn, Hincks & Ford, 
Jensen, Dallas, Texas, for Appellant. 


De Shazo & Hyde, Chaney & Davenport, Dal- 
las, Texas, for Appellee. 


Howard 


BICYCLIST 
MOVING FROM DRIVEWAY 


(CALIFORNIA) 
@ Last clear chance doctrine 


The seven-year-old plaintiff was injured 
when defendant’s automobile collided with 
the bicycle he was riding. Plaintiff was 
moving from a private driveway onto the 
highway on which defendant was traveling 
at a speed of twenty-five miles per hour. 
Only the mouth of the driveway, a distance 
of ten feet from the edge of the highway to 
a rock wall surrounded by trees and shrub- 
bery, was visible at a distance of 150 feet. 
Defendant testified that he first saw the boy 
when he was half way between the rock 
wall and the driveway; that his automobile 
was then about ten feet east of the east 
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edge of the driveway; that after he saw the 
child and before the collision, the bicycle 
traveled about eleven feet and the automo- 
bile traveled about fifteen feet; that it took 
him approximately a second to apply his 
brakes and that the boy went straight into 
the highway from the driveway and did not 
turn to the right or left. Plaintiff's version 
was that he turned to the right and went 
about eight feet before he was struck and 
that defendant traveled forty-three feet after 
he first saw the boy and before the collision. 
Under defendant’s version, the collision 
occurred in less than a second after defend- 
ant saw the boy, and under plaintiff's version 
in less than a second and one-half. Plaintiffs 
appealed from a judgment for defendant, 
contending that the trial court erred in re- 
fusing to give their requested instruction 
on the last clear chance doctrine. “Cer- 
tainly,” the reviewing court declared, “the 
doctrine of last clear chance never meant a 
splitting of seconds when emergencies arise. 

The doctrine presupposes time for 
effective action and is not applicable where 
the emergency is so sudden that there is no 
time to avoid the accident.” Judgment for 
defendant was affirmed.—Berton et al. v. 
Cochran. California District Court of Ap- 
peal, Second District, Division Three. Octo- 


ber 14, 1947. 28 CCH AUTOMOBILE CAsEs 392, 


Zagon, Aaron & Sandler, for Appellants. 
Nourse & Jones, for Respondent. 


HIGHWAY 
UNDER CONSTRUCTION 


(COLORADO) 


e Collision on ramp 
Absence of warning signs 
Indemnity from contractor 


Defendant contractors were engaged in 
constructing a highway which at places 
crossed and coincided with a well-traveled. 
highway. This highway was obstructed, and 
trafic was forced to travel through an area 
under construction over an unfinished por- 
tion of the project which consisted of an 
unexcavated bench or ramp in a cut which 
had been excavated through a hill adjacent 
to the highway. This ramp was of insuffi- 
cient width to allow vehicles to pass, but 
the contractors failed to provide signs or 
other means of warning drivers of approach- 
ing vehicles that they were about to enter a 


road too narrow to permit the passing of 
vehicles. A collision occurred on the ramp 
between Mr. Parrish’s truck and an oppos- 
ing car occupied by a Mr, Fey and a Mr 
Smith. In prior actions Smith recovered a 
judgment against Parrish for damage sus- 
tained in the collision, and Fey’s action was 
still in the process of litigation. Parrish 
and his insurer brought an action against 
the construction company to recover indem- 
nification for the sums expended in the de- 
fense and satisfaction of the various actions. 
Plaintiffs contended that they were seeking 
indemnification and not contribution, while 
defendants contended that plaintiffs were 
guilty of negligence which contributed to 
the accident and that there can be no con- 
tribution among tortfeasors. The court held 
that although there is a general rule which 
precludes one wrongdoer from recovering 
indemnity from another wrongdoer, there is 
an exception which permits a party who is 
in fault as to the person who is injured, but 
who is without fault as to the party whose 
actual negligence is the cause of the injury, 
to recover indemnity. Judgment for defend- 
ants was reversed.—Parrish et al. v. DeRemer 
et al. Colorado Supreme Court. November 
3, 1947, 28 CCH AutToMoBILE CASEs 374. 
John W. Shireman, William E. Doyle, Nor- 
man H. Comstock, for Plaintiffs in Error. 


Samuel M. January, Ronald V. Yegge, for De- 
fendants in Error. 


DESCRIPTION OF TANK TRAILER 


(NORTH CAROLINA) 
e Insurer’s liability 


Gresham Petroleum Transport, Inc., was 
sued for property damage caused when 
oil leaked from its tank trailer, ran freely 
into the street, and ignited. Although de- 
fendant insurer was notified of the action 
brought against its insured, it refused to 
defend the action. After satisfying the judg- 
ment obtained against it, the insured brought 
an action against the insurer to recover the 
amounts expended in defense of the action 
and in payment of the judgment. The in- 
sured contended that the policy covered the 
1943 Butler tank trailer which was in use 
at the time of the fire and not the one for- 
merly operated by it, which had become a 
total wreck at the time the policy was issued. 
On the other hand, the insurer argued that 
it was impossible to say from the contract 
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which of the trailers had been insured; that 
the description in the original policy was 
insufficient to identify the trailer; and that 
the special endorsement, giving the serial 
number of the trailer involved in the fire, 
was of no effect as a contract of insurance 
because it was made after the liability had 
already matured and because it was made 
by the local agent without the knowledge 
of the insurance company. The court agreed 
that the special endorsement, made after 
liability had matured, could be no part of a 
contract of insurance, since such a contract 
is prospéctive in its nature. Furthermore, it 
doubted that the local agent had the author- 
ity to bind the company by such an endorsement. 
However, the court found it unneces- 
sary to pass upon this point, since it was 
convinced that the description in the original 
policy was sufficient to identify the trailer 
which defendant insured in the policy and 
that evidence to explain the ambiguity 
pointed out by defendant was properly ad- 
mitted—Gresham Petroleum Transport, Inc. 
v. Keystone Mutual Casualty Company. 
North Carolina Supreme Court. November 
1, 1947. 28 CCH AvutomosiLe Cases 413. 


Bunn & Arendell, for Plaintiff, Appellee. 
Ehringhaus & Ehringhaus, for Defendant, Ap- 
pellant. 


TRUCK STALLED ON CROSSING 


(PENNSYLVANIA) 


© Gross negligence 
Contributory negligence 


Plaintiff was driving a truck on a dirt road 
which ran parallel to and immediately north 
of a side track of defendant railroad. When 
he reached Center Street he stopped and 
then made a left turn onto Center Street, 
proceeding south over the side track. Plain- 
tiff stopped five or six feet north of the west- 
bound main track alongside of a signal light, 
looked and listened, but saw and heard noth- 
ing. The signal lights were not operating then. 
He drove in low gear onto the first track 
where his vehicle stalled. He again looked 
and listened, and seeing and hearing no train 
approaching, he endeavored to start the truck 
by stepping on the starter and pulling out the 
choke. The truck started, but after traveling 
for five or six feet, it stalled again. In the 
brief interval during which plaintiff tried 
again to start the truck, it was struck by 
defendant’s westbound train. There was 
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much evidence to convict defendant of gross 
negligence. The truck was clearly visible 
from the east. The train, traveling at forty 
to fifty miles per hour, did not slacken its 
speed as it neared Center Street. The engi- 
neer admitted that he saw the truck on the 
track in front of him when his freight train 
was some 700 to 800 feet away and at that 
time he knew it was not moving. Plaintiff 
fully performed his legal duty before enter- 
ing upon the westbound track. There his 
truck stalled through no fault of his own, 
and he was confronted by a sudden emer- 
gency arid placed in a position of great peril. 
All he was required to do was to exercise 
his best judgment. Obviously, only a jury 
could properly apply the standards of care 
required under the circumstances. Judgment 
for plaintiff was affrmed.—Broad v. Penn- 
sylvania Railroad Company. Pennsylvania 
Supreme Court, Western District. Filed 
November 10, 1947. 28 CCH AvutTOMOBILE 
Cases 470. 

Dailzell, McFali, Pringle & Bredin, 450 Fourth 


Avenue, Pittsburgh, Pennsylvania, for Plaintiff, 
Appellee. 


Edward O. Spotts, Jr., 632 Frick Building, 
Robert B. Elliott, 619 Park Building, Pittsburgh, 
Pennsylvania, for Defendant, Appellant. 


DANGEROUS INCLINE 
ON RIGHT-OF-WAY 


(SOUTH CAROLINA) 
@ Railroad’s liability 


Defendant’s tracks crossed a public road 
which connected a highway on the north 
side of the tracks with Highway 28 on the 
south side of the tracks. Defendant’s right- 
of-way extended 100 feet on each side of its 
tracks, and it had permitted the building of 
Highway 28 thereon. In traveling on the 
road connecting the two highways, it was 
necessary for a motorist to ascend a sharp 
incline. Plaintiff’s petition alleged that the 
incline obstructed the view of Highway 28 
or a motorist traveling on it and made it 
necessary for a motorist to ascend in low 
gear, but at considerable speed, and that 
this condition rendered the crossing most 
dangerous, making it impossible for a mo- 
torist to travel with any assurance that his 
vehicle would not be struck by a motorist 
traveling on Highway 28. As plaintiff’s auto- 
mobile emerged from the hill, it was struck 
by a truck traveling on Highway 28. The 
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trial court sustained a demurrer to the com- 
plaint. Plaintiff sought to support the suffi- 
ciency of the complaint on the theory that 
defendant, by permitting public authorities 
to use a portion of its right-of-way for high- 
way purposes, was answerable for any hid- 
den or latent danger that might result from 
the construction under the general principle 
that the owner of land is liable to one in- 
jured thereon by some concealed danger or 
peril. The court was unable to agree that 
the principle had any application. Defend- 
ant had no duty to warn a motorist of or 
protect him from an alleged defect located 
on property completely within the possession 
and control of the highway department, and 
the fact that the department did not con- 
demn the needed portion of the right-of- 
way, but acquired its rights by way of an 
easement did not alter the legal status of 
the parties. Judgment for defendant was 
affrmed.—Dunbar v. Charleston & Western 
Carolina Railway Company. South Carolina 
Supreme Court. September 26, 1947. 28 
CCH AvuTOMOBILE CAsEs 392. 

Thomas M. Boulware, Allendale, South Caro- 
lina, for Appellant. 


M. G. McDonald, Howard L, Burns, Green- 
wood, South Carolina, Edgar A. Brown, Barn- 
well, South Carolina, for Respondent. 


SPEED OF BUS ON ICY ROAD 


(UTAH) 


e@ Oncomer skidding 
Bus passenger injured 


The paved portion of the highway con- 
sisted of four ten-foot traffic lanes with a 
thirteen-foot shoulder on each side. ‘The 
shoulders were lined with snow banks, and 
the highway was covered with ice and slush. 
A sleet of snow and rain was falling, thus 
rendering driving conditions very hazard- 
ous. The bus in which plaintiff was a pas- 
senger was proceeding south at a speed 
between twenty and fifty miles per hour in 
the outside west traffic lane on the driver’s 
extreme right-hand side of the highway. 
Defendant Reinhardt was approaching from 
the opposite direction at a speed of twenty 
or thirty miles per hour in the east traffic 
lane next to the center of the highway when 
suddenly his car went out of control and 
swung around so that it was facing to the 
south in the outside west traffic lane and 
directly in the course of the oncoming bus. 


While the car was moving slowly toward 
the south, the left front side of the bus ran 
into the rear right side of the car, shoving 
it down the highway a distance of fifty feet 
where it was stopped by colliding with an- 
other car on the highway. By the impact 
with the Reinhardt car the bus was turned 
slightly to the west where it ran into another 
automobile which was parked on the west 
shoulder. The crash threw plaintiff against 
the forward seat, injuring her throat and 
affecting her voice. The jury returned a 
verdict against the bus company and a ver- 
dict of no cause of action in favor of defend- 
ant Reinhardt. The reviewing court affirmed, 
holding that the jury could reasonably find 
that the bus driver did not have the bus 
under sufficient control so that he could 
either bring it to a stop, reduce its speed, 
or steer it to one side sufficiently to avoid 
the accident.—Horsley v. Robinson et al. 
Utah Supreme Court. Filed November 6, 
1947. 28 CCH AvuTOMOBILE CAsEs 424. 

Hanson & Hanson, Boston Building, Salt Lake 
City, Utah, for Plaintiff, Respondent. 


Judd, Ray, Quinney & Nebeker, Kearns Build- 
ing; Moyle, McKay, Burton & White, New- 
houser Building; R. A. Burns, Walker Bank 
Building, Salt Lake City, Utah, for Defendants, 
Appellants. 


MARE KILLED BY TRUCK 


(TEXAS) 
@ Unavoidable accident 


Defendant’s truck driver had driven a load 
of cattle to Fort Worth and was on the 
return trip. As he approached the bridge 
over the Leon River, it was between two 
and three o’clock in the morning, and he 
was traveling at a speed of approximately 
thirty miles per hour, When he came within 
thirty or forty yards of the western end of 
the bridge, he saw a horse approximately 
thirty or forty yards beyond the end of the 
bridge running toward him. The horse was 
on the other side of the pavement between 
the edge and the steel guard rail along the 
approach to the bridge. The driver applied 
his brakes carefully because the brakes pulled 
the truck to the right, and he was in danger 
of running the semi-trailer into the guard rails. 
As the truck reached the end of the bridge the 
horse crossed out toward the center of the 
road. The truck radiator struck the horse 
and knocked it to the right of the road. The 
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trial court rendered judgment for defendant 
based on a verdict that the accident was 
unavoidable. Plaintiffs appealed, contending 
that the evidence was insufficient to raise the 
issue of unavoidable accident. Plaintiff hus- 
band testified that he kept the mare in a 
pasture bordering on the highway and that 
on the evening the mare was killed he had 
her in this pasture with the gate closed. He 
further stated that, as on many other occa- 
sions, people may have left the gate open 
while fishing on his property at night. The 
court was of the opinion that the jury could 
have found that the mare was on the high- 
way without any fault on the part of plain- 
tiffs and that the collision was caused by the 
mare running onto the pavement in front of 
the truck in such a manner that the driver 
could not avoid striking her.—Craig et ux. 
v. Barret. Texas Court of Civil Appeals, 
Eastland. April 25, 1947. 28 CCH Auto- 
MOBILE CASEs 401. 

John T. Nicholson, Comanche, Texas, for Ap- 
pellants. 


Robert H. 
pellee. 


Long, Comanche, Texas, for Ap- 


SKIDDING ON ICY ROAD 





(WISCONSIN) 
© Opposing vehicles’ collision 
Management, control 


The highway was slippery. The ice was 
thawing, and was covered with water. As 
plaintiff driver came out of a dip in the 
highway, he saw the wavering lights of de- 
fendant’s car about 250 feet away, headed in 
the opposite direction. Plaintiff, who had 
been traveling fifteen to twenty miles per 
hour, took his foot off the accelerator and 
pulled over to the right so that his wheels 
. were about two feet off the concrete to the 
south. He had chains on his car, but did 
not apply his brakes. When defendant was 
about 750 feet east of the point of the acci- 
dent, he disengaged his motor by depressing 
his clutch, permitting his car to coast. He 
continued in this manner until the collision 
occurred, his car starting to skid to the 
south side of the highway when he was 
about 100 feet from the point of collision. 
The left side of defendant’s car and the front 
part of plaintiff's automobile collided, caus- 
ing damage to both vehicles and personal 
injuries to plaintiffs. Defendant conceded 
that his automobile had been on the wrong 


side of the highway at the time of the col- 
lision, an admission which created a prima 
facie case of negligence unless his presence 
there had been beyond his control. Although 
skidding may occur without fault, the jury 
found, and the reviewing court agreed, that 
the skidding of defendant’s automobile was 
caused by his negligent operation and man- 
agement, An experienced driver, he had full 
knowledge that the highway was icy and 
slippery. Yet he disconnected his motor by 
depressing the clutch with full knowledge 
that plaintiff's car was approaching. Judg- 
ment for plaintiffs was affirmed.—Zeinemann 
et al. v. Gasser et al., Farmers Mutual Au- 
tomobile Insurance Company, Interpleaded 
Defendant, Respondent. Wisconsin Su- 
preme Court. Filed October 14, 1947. 28 
CCH Automosire Cases 326. 


TAXICAB DOOR 
CLOSED ON PASSENGER 


(OKLAHOMA) 
® Proximate cause 





One of defendant’s taxicabs was parked 
near the curb at a cab stand. In the front 
seat were the driver and one woman pas- 
senger, and in the back seat were two 
women passengers. When the driver was 
informed in which direction plaintiff wished 
to go, he opened the rear door for her to 
enter. She testified that there was snow 
on the street and that the cab seemed to be 
tilted, with the wheels next to the curb up 
on the snow. As she attempted to enter 
the cab, the door hit her on the hip, and in 
order to steady herself, she grabbed the 
jamb between the two doors, the front door 
having been opened to admit another lady 
passenger, Ola Padgett. The front door 
slammed on plaintiff's hand, seriously in- 
juring it. Mrs. Padgett testified that she 
had opened the front door, entered the cab 
and closed the door. Immediately, plaintiff 
told her that she had hurt her hand. Mrs. 
Padgett begged her pardon and offered to 
pay for medical treatment, but plaintiff re- 
fused. In an action against the cab com- 
pany, plaintiff contended that if the cab had 
not been tilted and if the driver had helped 
her in, she would not have lost her balance; 
if she had not lost her balance, she would 
not have grasped the door jamb; if she had 
not had her hand on the door jamb, she 
would not have been injured when the front 
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door of the cab closed. The court respond- 
ed: “Plaintiff's injury resulted from the acts 
of another passenger and could not 
have been foreseen or anticipated. Any neg- 
ligence on the part of defendant’s employee 
is too remote to warrant recovery.” Judg- 
ment for plaintiff was reversed and the 
cause remanded with directions to enter 
judgment for defendant.— A & A Cab Oper- 
ating Company v. Drake. Oklahoma Su- 
preme Court. October 14, 1947. 28 CCH 
AUTOMOBILE Cases 304. 

Herbert K. Hyde, Oklahoma City, Oklahoma, 
for Plaintiff in Error. 


Claud Briggs, Thad L. Klutts, John Morrison, 
Oklahoma City, Oklahoma, for Defendant in 
Error. 


RELIANCE ON WIGWAG 


(CALIFORNIA) 


e Electric railway crossing collision 
Contributory negligence 
Question of fact 


Plaintiffs were injured when the automo- 
bile in which they were riding was struck 
by an electric car operated by defendant. 
The accident occurred on a clear day at a 
crossing where a public street, running east 
and west, intersected defendant’s private 
right-of-way. ‘Tracks one and two to the 
east carried northbound traffic, and tracks 
three and four to the west were used for 
southbound traffic. A wigwag signal at the 
crossing warned vehicles of approaching 
trains. When the automobile, which was 
traveling west, reached the right-of-way, 
the wigwag was operating and a southbound 
car was standing on track four. The driver 
stopped to permit it to pass. When the 
wigwag stopped operating, the driver looked 
in both directions and listened for whistles 
or bells, but did not hear any. He then 
started to cross the right-of-way slowly and, 
when he reached the first tracks, looked 
south. He looked ahead to the west and 
noted that the wigwag was not operating. 
When he reached track three, his car was 
struck by a train from the south. The evi- 
dence was clearly sufficient to support a 
conclusion by the jury that defendant was 
not negligent in operating its car at an ex- 
cessive speed and in failing to sound a 
warning. The trial court erred in entering non- 
suits on the ground that the driver was 
guilty of contributory negligence as a mat- 


ter of law. It could be reasonably inferred 
that he had relied upon the wigwag signal. 
Whether he could or should have seen the 
oncoming train from the point at which he 
stopped, and whether he was guilty of neg- 
ligence in failing to stop when he saw the 
train thirty feet away from the point of col- 
lision, were questions of fact which should 
have been submitted to the jury. The judg- 
ments for defendant were reversed.— 
Spendlove et al. v. Pacific Railway Com- 
pany. California Supreme Court. Filed 
October 1, 1947. 28 CCH AvutToMmoBILE 
Cases 250. 

Westover & Smith, 1007 Pacific S. W. Build- 


ing; Joseph D. Taylor, 901 Butler Building, 
Los Angeles, California, for Plaintiff, Appellant. 


Collins & Archbold, 670 Pacific Electric Build- 


ing, Los Angeles, California, for Defendant, Re- 
spondent. 


SPEEDING HOST OVERTURNS 


(ARKANSAS) 


@ Guest injured 
Willful and wanton negligence 





Defendants gave their sixteen-year-old 
daughter-in-law, Imogene, permission to use 
their automobile to make a trip to Wynne, 
Arkansas, a distance of seven miles. Imo- 
gene called for five friends and suggested 
driving to Forrest City, a distance of six- 
teen miles, to take an airplane ride. While 
driving at a high rate of speed, Imogene lost 
coutrol of the car which left the road, over- 
turned and came to a stop in a field about 
fifty feet from the highway, tearing up the 
ground as it went. One of the girl passen- 
gers testified that Imogene drove seventy- 
five miles per hour, that both she and her 
sister asked Imogene to reduce the speed, 
and that she promised to do so before they 
left Wynne for Forrest City. They were 
traveling at a speed of eighty miles per hour 
just before the accident when another of 
the girls asked Imogene to slow down. 
There was evidence that Imogene had the 
reputation of being a fast and reckless driver 
and that defendants permitted her to drive 
the automobile knowing that she was a reck- 
less driver. To sustain the action of the 
trial court in directing a verdict in their 
favor defendants argued that evidence of 
excessive speed and noncompliance with the 
request of a guest to slow down are not, 
alone, sufficient evidence of willful or wanton 
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negligence. The court spoke: “Whether or 
not a driver is guilty of willful or wanton 
negligence is ordinarily a question of fact 
for the jury. The excessive rate of speed 
at which the car was being driven at a time 
when wartime restrictions were in effect to- 
gether with the driver’s failure to heed the 
protests of guests, and the further showing 
that defendants permitted their daughter-in- 
law to drive the car knowing that she was a 
reckless driver were sufficient to make a 
question for the jury on the issue of willful 
and wanton negligence.” Judgment for de- 
fendants was reversed and the cause re 
manded for a new trial.—McAllister, Admr. 
v. Calhoun. Arkansas Supreme Court 
October 13, 1947. 28 CCH AUTOMOBILE 
CAsEs 359, 


J. C. Brookfield, for Appellant 


Giles Dearing, Buzbe, Harrison & Wright, for 
Appellee 


STATUS OF INJURED OCCUPANT 


(MASSACHUSETTS) 


@ Insurer’s liability 
Adjudication in law action 





Defendant automobile insurer refused to 
defend a law action brought by an injured 


occupant against the administrator of the 
deceased permissive user of the insured vehi- 
cle on the ground that the policy did not 
provide guest coverage. The jury returned 
a verdict for the injured occupant in the 
law action. Thereafter the occupant insti- 
tuted an equity action to reach and apply 
the obligation of the insurer in satisfaction 
of the judgment rendered against the ad 
ministrator. Plaintiff occupant contended 
that the verdict and judgment in her favor 
were res judicata as to the insurer, that she 
was at the time of the accident an employee 
of the permissive user. On the other hand, 
the insurer argued that since plaintiff’s de- 
claration in the tort action did not contain 
any allegation of employer-employee relation 
between plaintiff and the permissive user, 
it was entitled to assume that the relation- 
ship was not that of a business invitee but 


was that of a mere guest and that because 
the policy contained no guest coverage, its 
failure to appear and defend the action did 
not bar it from seeking to establish in the 
equity action that the relationship of plain- 
tiff to the permissive user was merely that of 
a guest. The court did not concur in that 
reasoning. The allegation of the several 
counts of the declaration in the law action 
was that plaintiff was a passenger by the 
express invitation of the permissive user, 
and the word “invitee” has not infrequently 
been used to distinguish a business invitee 
from a mere guest. The allegations did not 
justify the insurer in assuming that proof 
that the plaintiff’s status was. that of a 
business invitee was precluded. Plaintiff 
offered to prove that in the law action she 
had testified that prior to the date of the 
accident she had been working for the per- 
missive user, either on her days off or after 
her regular employment hours; that on the 
day of the accident he requested her to work 
for him after she completed her regular 
day’s work, agreeing in return to pay her $5 
and to drive her to her home; that on the 
way they went through another town where 
he had some errands; and that they had 
started to her home when the accident hap- 
pened. The exclusion of this evidence was 
error. The jury’s verdict was of necessity 
based on the grounds that plaintiff was rid- 
ing in the vehicle under the terms of her 
employment, and it is settled that where the 
original action is ostensibly within the terms 
of the policy, whether the insurer assumes 
the defense or refuses to do so without legal 
justification, the insurer and plaintiff are 
bound by the result of that action as to all 
matters decided therein material to recovery 
by the plaintiff. The decree of the trial 
judge was reversed and a final decree en- 
tered enforcing the obligation of the insurer. 
—Saragan v. Bousquet et al. Massachusetts 
Supreme Judicial Court, Worcester. No- 
vember 7, 1947. 28 CCH AuToMosILE CASES 
505. 

C. W. Proctor, J. 
Plaintiff. 


M. J. Rubin, J. C. McDonald, for Defendant 
Massachusetts Bonding and Insurance Company. 


F. Killeen, F. Howard, for 


oh 
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Casualty Insurance 
_ Page 
Coverage of Policy—Transportation 


policy—Drilling equipment (Tex.) 1112 


Crop Insurance 


Government's Liability--Violation of 
regulation — Agent’s misstatement 


(Idaho) . ee .. 4114 


Fire Insurance 
Page 
Agent's Liability—Failure to procure 
proper policy (Ill.) 1114 
Insurer’s Liability—Delay in acting 
upon application (Okla) ... 1113 


Inland Marine Insurance 


Insurer's Liability—“All risk” policy 
—Ring stolen from fiancee (Tex.) 1112 


EOUUREUULEALUTETOETAENAEEARUNAU EEUU DANL ANU ENEU ERNMENT THETA NEAT ESTED METU ETON EAHA ERNST ATEN N Ta aGeTTTPTH ET NNN NMR NNN MATA UeNN a AA EUUENUO ANU EAaDRNaeoaDe NAD eTaenaabNn onaneONES Ute es ant uaunittsta 


DIAMOND RING STOLEN 
FROM FIANCEE 


(TEXAS) 


e Inland marine “all-risk” policy 
Insurable interest 





Plaintiff insured a diamond ring with de- 
fendant company under an “all-risk” inland 
marine policy and then gave the ring to his 
fiancee as an engagement ring. While the 
ring was in her possession, it was stolen. 
Shortly thereafter plaintiff refused to marry 
his fiancee. Seeking recovery under the 
policy, plaintiff contended that since the 
ring had been presented to his fiancee as an 
engagement ring, the title to the ring, or at 
least an insurable interest therein, remained 
in him; that there was at most a conditional 
presentment to her; and that the legal rela- 
tionship of pledgor and pledgee only was 
created between them. The court was un- 
able to follow this line of reasoning, con- 
cluding that the facts presented no analogy 
to those creating a relationship of pledgor- 
pledgee. On the contrary, it is an estab- 
lished principle that even a conditional gift, 
when made between those living, confers a 
title to the object given at the time of its 
delivery into the possession of the donee. 
Since plaintiff had no insurable interest in 


the ring after it had been given to his fian- 
cee, he could not have sustained a legal loss 
entitling him to recovery on the policy. 
Judgment of the trial court for the insurer 
was afirmed.—Ludeau v. The Phoenix In- 
surance Company et al. Texas Court of 
Civil Appeals, Galveston. October 9, 1947 
Rehearing denied, October 30, 1947. 6 CCH 
FIRE AND CASUALTY CASES 484. 

Quinton Wright, Houston, Texas, for Appel 
lant. 


Chilton Bryan, David Bland, Bryan & Bryan. 
Houston, Texas, for Appellees. 


DRILLING EQUIPMENT INSURED 





(TEXAS) 


e Transportation policy 
Coverage of policy 


Plaintiff's well drilling equipment was in- 
sured under a transportation policy. By 
typewritten endorsement the insuring agree- 
ment was expanded to cover not only losses 
which occurred in transit, but “or otherwise 
within the limits of the continental United 
States and Canada.” While the crew were 
drilling in Florida, numerous cavities were 
encountered, and they decided to abandon 
operations. As they were pulling the drill 
pipe out of the hole, the earth caved in and 
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created a crater into which the drilling rig 
and truck on which it was mounted sank to 
such a depth that it was impractical to re- 
move them. The policy contained eleven 
lettered sections enumerating certain risks 
such as fire and lightning, explosions, cy- 
clones, etc., and in addition, a typewritten 
rider attached to the policy contained cer- 
tain exceptions. It was not contended by 
the insurer that the cause of the loss fell 
within any of the exceptions. Plaintiff con- 
ceded that the cave-in which caused the loss 
was not covered by any one of the specific 
causes of loss in the policy, but contended 
that the loss was nonetheless a casualty as 
that word was used in the main insuring 
agreement, and that where a policy contains 
a general insuring clause and contains ex- 
ceptions, it will be construed to include all 
casualties resulting from the general risk 
insured against except those expressly 
excepted. 

The court ruled: “The policy insures 
against ‘loss while in transit or otherwise,’ 
the underscored words being specifically 
typewritten into the policy. This, we think, 
had the effect of extending complete cover- 
age, except as expressly limited by the ex- 
clusions. If defendant insurance company 
had intended to exclude cave-ins or crater- 
ing from the meaning of the word ‘casualty’ 
as used in its insuring agreement, nothing 
could have been easier than for it to have 
used phraseology that would express it in 
plain terms.” Judgment for the insurance 
company was reversed and judgment ren- 
dered for plaintiff—Failing v. National 
Surety Marine Insurance Corporation. Texas 
Court of Civil Appeals, Galveston. October 
9,1947. Rehearing denied, October 30, 1947. 
6 CCH Fire anp Casua.ty Cases 486. 

Andrews, Kurth, Campbell & Bradley, T. D. 


Anderson, F. L. Andrews, Houston, Texas, for 
Appellant. 


C. M. Hightower, W. D. Deakins, Jr., Vinson, 
Elkins, Weems & Francis, Houston, Texas, for 
Appellee. 


DELAY IN ACTING 
UPON APPLICATION 





(OKLAHOMA) 
e Fire insurance 
Dwelling damaged 


In March, 1943, defendant’s local agent 
inspected plaintiff’s farm dwelling, had plain- 


tiff sign a blank application for $1000 fire 
insurance and returned to his office where 
he completed filling in the blanks. At the 
time of signing the application, plaintiff paid 
the first year’s premium and executed and 
delivered to the agent a note payable in four 
annual installments to complete the total 
premium on a five year policy. The agent 
forwarded the application and note to the 
home office, which returned the policy to 
the agent within ten days, instructing him 
to obtain further insurance. No policy was 
issued nor were the cash premium and note 
returned to plaintiff until after the destruc- 
tion of his dwelling by fire on June 19, 1943. 
Plaintiff testified that for a month he had 
heard nothing about his application until he 
met the agent on the street and was ad- 
vised that the company desired additional 
coverage before issuing the policy. Plaintiff 
told him to include the barn and “fix it up,” 
to which the agent replied that he would 
take care of the matter. Though plaintiff 
saw him on the street several times there- 
after, no further mention of the subject was 
made. The agent’s version was that plaintiff 
did not authorize him to include other prop- 
erty, but stated that they would fix the 
application up later, and that plaintiff did 
not communicate with him further with 
reference to making another application. He 
did not know whether he ever told plaintiff 
that the company had returned his note and 
application. The agent also testified that the 
company “bound” the application, giving 
temporary coverage for a limited number of 
days pending investigation and issuance of 
the policy. There was ample evidence to 
sustain the jury’s finding that there had been 
carelessness and negligence by defendant 
through its agent which resulted in unrea- 
sonable delay in rejecting plaintiff’s applica- 
tion. Judgment for plaintiff was affirmed.— 
St. Paul Fire and Marine Insurance Com- 
pany v. Creach. Oklahoma Supreme Court. 
November 10, 1947. 6 CCH Fire anp CAs- 
UALTY CASES 489. 


Rittenhouse, Webster, Hanson & Rittenhouse, 
Oklahoma City, Oklahoma, for Plaintiff in 


Error. 


J. Scott Vincent, Cheyenne, Oklahoma; Arney 
& Barker, Clinton, Oklahoma, for Defendant in 
Error. 
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FAILURE TO PROCURE 
PROPER POLICY 


(ILLINOIS) 


e Agent’s liability 


Defendants were employed as insurance 
brokers by plaintiff, a laundry company, to 
procure insurance policies covering its prop- 
erty. At the time of the loss, plaintiff had 
eight policies covering the property, and 
adjusters fixed the pro-rata share covered 
by each policy. Lloyds contended that the 
two policies issued by them were unenforce- 
able because each of them contained a war- 
ranty clause requiring plaintiff to carry a 
$3000 policy in the Law Union & Rock 
Insurance Company, which policy was in 
effect when the Lloyds policies were issued, 
but expired December 30, 1942. Defendants 
had procured a policy from the Yorkshire 
Insurance Company on that day for $3000 
on plaintiff's property for a period of a year. 
About March 1, 1943, the Law Union & 
Rock Insurance Company issued a policy 
for $2500 covering plaintiff’s property, but 
this policy was not obtained by defendants. 
Plaintiff advised defendants that Lloyds 
had refused to pay their pro-rata share, but 
had agreed to pay a lesser amount, and 
offered either to assign its claim against 
Lloyds to defendants if the latter would pay 
plaintiff the full amount, or, if they pre- 
ferred, to bring suit against Lloyds, if 
defendants would furnish plaintiff with 
a surety bond to secure it against an ad- 
verse result in such a suit. Defendants 
refused these offers, whereupon plaintiff 
accepted the amount offered by Lloyds 
and gave it a covenant not to sue, and subse- 
quently brought suit against defendants, 
claiming that they had failed to see that 
proper insurance was written covering its 
property. The court held that plaintiff's 
rights were not properly protected by rea- 
son of the negligence of defendant agency. 
Lloyds took advantage of the fact that at 
the time of the loss there was not at least 
$3000 insurance in a policy of the Law 
Union & Rock Insurance Company, as was 
required by the warranty. Having failed to 
procure the proper insurance policy covering 
plaintiff’s property, defendants were liable 
to plaintiff for the loss it sustained. Since 
defendant Walter Schweik was not plain- 
tiff’s agent and was not a licensed broker, 


he was in no way liable, and judgment in 
his favor was affirmed. Defendant agency 
was the licensed broker of plaintiff, and 
judgment in its favor was reversed and the 
cause remanded with directions to enter 
judgment in favor of plaintiff—Progress 
Laundry Company v. Schweik et al. Illinois 
Appellate Court, First District. November 
3, 1947. Released November 18, 1947. 6 
CCH Fire anp CAsuA.ty CAsEs 492. 


Robert J. Milliman, for Appellant. 
Eken, Meyers & Matthias, for Appellees. 


FARMERS MUST READ 
FEDERAL REGISTER 


(IDAHO) 


e Federal Crop Insurance 
Re-seeding of spring wheat 
Agent’s misstatement 


Plaintiffs had applied locally for insur- 
ance under the Federal Crop Insurance Act 
to cover wheat farming operations in Bonne- 
ville County, Idaho. They informed the 
County Agricultural Conservation Commit- 
tee, acting as agent for the Corporation, that 
they were planting 460 acres of spring wheat 
and that on 400 of these acres they were 
re-seeding on winter wheat acreage. The 
Committee advised plaintiffs that the entire 
crop was insurable and recommended to the 
Corporation’s Denver Branch Office accept- 
ance of the application. The formal applica- 
tion itself did not disclose that any part of 
the insured crop was re-seeded. Subse- 
quently, most of plaintiffs’ crop was de- 
stroyed by drought. Upon being notified, 
the Corporation, after discovering that the 
destroyed acreage had been re-seeded, re- 
fused to pay the loss. The trial court rejected 
the Corporation’s contention, presented by 
a demurrer to the complaint, that the Wheat 
Crop Insurance Regulations barred recovery 
as a matter of law. Evidence was permitted 
to go to the jury to the effect that plaintiffs 
had no actual knowledge of the Regulations, 
in so far as they precluded insurance for re- 
seeded wheat, and that they had been misled 
by the Corporation’s agent into believing that 
spring wheat re-seeded on winter wheat acre- 
age was insurable by the Corporation. The 
jury returned a verdict for the loss on all 
460 acres, and the Idaho Supreme Court 
affirmed the judgment [INsuraNcE LAw 
JourNAL, January, 1947, page 64], ruling that 
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since the knowledge of the agent of a pri- 
vate insurance company would be attributed 
to and would bind a private insurance com- 
pany, the Corporation was equally bound. 


In a five to four decision, the United 
States Supreme Court reversed and re- 
manded. The majority admitted that the 
case presented phases of hardship, but it 
went on to say that the Corporation is not 
a private insurance company, and that anyone 
entering into an arrangement with the Govern- 
ment takes the risk of having accurately ascer- 
tained that he who purports to act for the 
Government stays within the bounds of his 
authority. Congress could not define the 
multitudinous details appropriate for crop 
insurance in the Act. Consequently, it con- 
ferred the rule-making power upon the 
agency created for carrying out its policy. 
“Just as everyone is charged with knowl- 
edge of the United States Statutes at Large, 
Congress has provided that the appearance 
of rules and regulations in the Federal 
Register gives legal notice of their contents. 
Accordingly, the Wheat Crop Insurance 


Regulations were binding on all who sought 
to come within the Federal Crop Insurance 
Act, regardless of actual knowledge of what 
is in the Regulations or of the hardship 
resulting from innocent ignorance.” 


A vigorous dissent declared: “It was 

early discovered that fair dealing in the in- 
surance business required that the entire 
contract between the policyholder and the 
insurance company be embodied in the writ- 
ings which passed between the parties. 
To my mind it is an absurdity to hold that 
every farmer who insures his crops knows 
what the Federal Register contains or even 
knows that there is such a publication. If 
he were to peruse this voluminous and dull 
publication as it is issued from time to time 
in order to make sure whether anything has 
been promulgated that affects his rights, he 
would never get time to plant any crops.”— 
The Federal Crop Insurance Corporation v. 
Merrill, d.b.a. Merrill Brothers. United 
States Supreme Court. November 10, 1947. 
6 CCH Fire anp CAsuatty Cases 481. 


— S$ ge ———___—_ 


Covering The Freedom Train 


Fifteen American insurance companies underwrote the insurance on the 


armored Freedom Train on its year-long journey. Patriotic societies and govern- 
mental bureaus possessing the 127 historic documents and six battle-renowned 
flags on the train used both a nominal and sentimental value in estimating the 
coverage required, 


Salmon Salvage 


Of the 
Diamond Knot when she was rammed by a freighter near Port Angeles, Washing- 


154,000 cases of canned salmon which went down aboard the 
ton, in August, approximately 115,000 were successfully salvaged. The cans 
were reopened, recooked and packed. As a result, what appeared to be a 


$4,000,000 marine cargo loss will be only nominal. 
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ASSIGNEE v. EXECUTRIX 


(OHIO) 
e Rival claims to proceeds 


The insured assigned his two industrial 
policies to plaintiff as collateral security for 
a note. The assignments were made on 
separate forms furnished by defendant in- 
surer and witnessed by its agent. The poli- 
cies and assignments were delivered to 
plaintiff and were continuously in her pos- 
session until the insured’s death. There- 
after she filed with defendant proofs of 
death and executed copies of the assign- 
ments authorizing payment to her. In the 
meantime the insured’s widow had been 
appointed administratrix of his estate and 
submitted proofs of death to the insurer, 
together with the claim that the policies and 
receipt book were lost, although she knew 


that they had been given to plaintiff by her 
husband. Plaintiff then brought an action to 
compel defendant to pay the proceeds to 
her. By way of interpleader, defendant paid 
the proceeds of the policies into court. The 
administratrix answered, denying the in- 
debtedness and assignment to plaintiff, and 
alleging that since all the premiums wer« 
paid by her or her husband, all rights under 
the policies passed to his estate, that plain- 
tiff could not maintain an action under th« 
assignment clause, and that plaintiff had an 
adequate remedy at law. The court found 
no merit in these contentions. Adopting the 
opinion of the trial judge, the court con- 
cluded that plaintiff was entitled to the re- 
lief sought—Lott v. The Prudential Insurance 
Company of America, Hughes, Admx., Ap 
pellant. Ohio Court of Appeals, Franklin 
County. October 14, 1947. 12 CCH Lurt 
CAsEs 906. 
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DEFAULT IN PREMIUM PAYMENT 


(ARKANSAS) 


e Nonforfeiture provisions 
Failure to exercise options 


On January 11, 1943, defendant issued an 
insurance policy in the amount of $2000 on 
the life of the deceased. The insured failed 
to pay the quarterly premium due April 9, 
1946, and died of accidental injuries on 
May 19, 1946. At default the cash surrender 
or loan value was $38. Plaintiff contended 
that the term “default” referred to the pe- 
riod beginning with the expiration of the 
grace period rather than due date of the 
premium and that the addition of thirty-one 
days to April 9 would carry the insurance to 
May 11. Since death did not occur until May 
19, the insured would have thirty-one days after 
lefault to exercise the available options. The 
trial court found for plaintiff, holding that 
defendant had a duty to apply and charge 
as a loan an amount equal to the delinquent 
premium. The reviewing court reversed, 
holding that “default” meant a failure to 
pay premiums when due. As to the status 
of the policy after the grace period had ex- 
pired, the nonforfeiture provisions provided 
the answer. The insured could accept the 
cash surrender value or apply for a loan, If 
the proceeds were to be used in paying 
premiums, the loan must be effectuated ex- 
peditiously, but if not intended for use in 
that manner, the loan could be deferred for 
ninety days after application was made. But 
if cash value was not selected, the policy 
would be automatically continued as non- 
participating paid-up life insurance. Judg- 
ment of the lower court was reversed and 
the cause remanded with directions to enter 
judgment for plaintiff in the amount of $106, 
the fund available to purchase paid-up insur- 
ance—American National Insurance Com- 
pany v. Kidd. Arkansas Supreme Court. 
October 6, 1947. 12 CCH Lire Cases 904. 


EXECUTRIX AND DAUGHTER 
CLAIM PROCEEDS 


(KANSAS) 


© Change of beneficiary 
Substantial compliance 


On March 15, 1946, the insured mailed to 
the insurer a written instrument revoking 


the prior designation of his daughter as 
beneficiary and directing that the proceeds 
of his life insurance policy be payable to 
his executors, administrators or assigns. On 
April 5, 1946, one day after the insured’s 
death, the insurance company wrote to the 
insured, stating that it did not wish to ac- 
cept the form submitted and enclosing its 
regular change of beneficiary form. The 
company knew that the policy was located 
in a Wichita bank and volunteered to se- 
cure the policy from the bank and upon 
receipt of the form to send the policy to the 
home office for endorsement of the change. 
The policy provided that if the right to 
change the beneficiary had been reserved, 
the insured could, at any time, designate a 
new beneficiary by filing written notice 
thereof at the home office, such change to 
take effect only upon its endorsement on the 
policy. Upon endorsement the change would 
relate back to the date the insured signed 
the written notice of change, whether he 
was living at the time of endorsement or 
not. There was nothing in the provision 
that required the insured to file a particular 
form of notice or to deliver his policy with 
the notice. The court was of the opinion 
that the insured had complied, not only sub- 
stantially but literally, with the provision in 
his policy to effect a change of beneficiary.— 
Equitable Life Insurance Company of Iowa 
v. Dinoff, etc., et al. United States District 
Court, District of Kansas, Second Division. 
Filed July 29, 1947. 12 CCH Lire Cases 917. 


Depew, Stanley, Weigand, Hook & Curfman, 
830 First National Bank Building, for Plaintiff. 


Cowan, Kahrs & Nelson, Fourth National 
Bank Building, Wichita, Kansas, for Executrix 
Betty Jo Ward. 


Hershberger, Patterson, Hook & Jones, 1301 
Union National Bank Building, Wichita, Kan- 
sas, for Defendants. 


INVESTMENT POWERS 
OF LIFE COMPANIES 


(PENNSYLVANIA) 


e Real estate 
Constitutionality of statutes 





Plaintiff sought to restrain defendant for- 
eign insurer from using corporate assets for 
investment in income-producing real estate 
in Pennsylvania on the ground that such 
transactions were ultra vires and were pro- 
hibited by Article 16, Section 6 of the 
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Constitution of the State of Pennsylvania, 
which provides that “no corporation shall 
engage in any business other than that ex- 
pressly authorized in its charter, nor shall 
it take or hold any real estate except such 
as may be necessary and proper for legiti- 
mate business.” The proposed transactions 
were among those expressly authorized by 
Act Numbers 92 and 93, approved May 9, 
1947. The court answered: “Plaintiff's prin- 
cipal suggestion seems to be that defendant 
would cease to be an insurance company 
and would become a real estate company. 
It is common knowledge that the life insur- 
ance business is necessarily concerned with 
innumerable transactions involving every 
conceivable kind of property and interests 
in property; these may all be dealt with in 
their necessary and proper relation to life 
insurance business within the limitation spe- 
cifically stated in the statute without cross- 
ing the line separating a life insurance 
business from a real estate business. . 
During 1946 defendant had available for 
investment the sum of $385,887,000 and 
during the first nine months of 1947 the 
sum of $342,609,000. It requires no argu- 
ment to show that investment is an essential 
part of the business of a life insurance com- 
pany and that the investment of such large 
sums requires a wide field of possible 
choice. The legislature could properly con- 
clude that unless insurance companies were 
granted larger fields of investment that life 
insurance business could not be properly 
carried on.” Plaintiff's bill was dismissed.— 
Levis v. New York Life Insurance Com- 
pany. Pennsylvania Supreme Court, East- 
ern District. Filed November 26, 1947. 12 
CCH Lure Cases 993. 


John S. McConaghy, John H. Archer, 1617 
Land Title Building, Philadelphia, Pennsyl- 
vania, for Plaintiff. 

Yale L. Schekter, MacCoy, Brittain, Evans & 
Lewis, 1000 Provident Trust Building, Philadel- 
phia, Pennsylvania, for Defendant. 

T. McKeen Chidsey, Attorney General, Ralph 
B. Umsted, Deputy Attorney General, Harris- 
burg, Pennsylvania, for Commonwealth-Inter- 
venor. 


INCEPTION OF CANCER 


(TEXAS) 
e@ Hospital insurance 





The insured died of carcinoma, a form of 
cancer. Defendant insurer had refused to 


pay hospital expenses, contending that the 
insured’s hospitalization resulted from sick- 
ness which had its beginning thirty days 
from the date of the policy, which was 
issued on January 21, 1944, In April, 1943, 
the insured submitted to a radical surgical 
operation for the removal of a cancerous 
breast. From the time she recovered from 
this operation until May, 1945, she was ap- 
parently in good health. On May 17, 1945, 
she consulted Dr, Allen and remained under 
his professional care until her death. Dr 
Allen testified that the insured did not have 
any active cancer until May, 1945, although 
she may have had “cell rests” present in her 
body which can result in cancer. Affirming 
the judgment for plaintiff, the court stated: 
“As the seeds of death are sown when the 
first breath of life is drawn, and flesh is 
subject to corruption, we cannot say that 
the parties intended to exclude all diseases 
which might develop by reason of the pres- 
ence in the insured’s body of malignant bac- 
teria, disease germs, or ‘cell rests’ which 
may at some later date develop into lethal 
force and cause serious illness and death 
We, therefore, conclude that the word 
‘beginning’ as used in the phrase ‘which 
(sickness) had its beginning’ has reference 
to an illness or medically recognized disease 
and not merely to a condition which might 
in the future give rise to a disease.”—Amer- 
ican Casualty & Life Company v. Gueringer 
et al. Texas Court of Civil Appeals, San 
Antonio. June 11, 1947. 12 CCH LiFe 
CAseEs 931. 

Robert Lee Bobbitt, Ralph W. Brite, San An- 
tonio, Texas, for Appellant. 


Edward W. Halbardier, San Antonio, Texas, 
for Appellees. 


CAUSE OF CEREBRAL APOPLEXY 


(PENNSYLVANIA) 


e Accident insurance 
Fall v. pre-existing arteriosclerosis 


The seventy-two-year-old insured was 
found lying flat on his back opposite the 
stairway leading to the second floor. His 
glasses were broken, his left elbow and 
right wrist were bruised, and two fingers on 
his right hand were cut. He appeared dazed 
and said, “I fell.” His death occurred the 
next day, and his physician certified the 
immediate cause of death as “cerebral apo- 
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plexy due to generalized arteriosclerosis.” 
The beneficiary sought recovery under a 
policy insuring against “bodily injury sus- 
tained through accidental means and result- 
ing directly, independently and exclusively 
of all other causes in death.” The question 
for decision was whether the insured died as 
a result of an accident or from natural 
causes, and the jury rightly discerned that 
the evidence failed to provide a sufficient 
basis for judgment. The case was of the 
type which calls for expert medical testi- 
mony to establish causal connection between 
an injury and death. Without such testi- 
mony, the jury was obliged to conjecture 
as to whether the apoplexy resulted from 
the fall or from the pre-existing arterio- 
sclerosis and whether death resulted from 
the fall or the cerebral apoplexy. Plaintiff, 
upon whom rested the burden of proof, failed 
to present facts or circumstances from which 
the jury could infer legitimately to the exclu- 
sion of other inferences equally plausible that 
the insured’s death resulted from an acci- 
dent. Judgment for the insurer was af- 
firmed.—Mulholland v. The Fidelity and 
Casualty Company of New York. Pennsyl- 
vania Superior Court. November 12, 1947. 
12 CCH Lire Cases 940. 

E. Hall, Harry J. Alker, Jr., 1505 Land Title 


Building, Philadelphia, Pennsylvania, for Ap- 
pellant. 


Harold Scott Baile, Pepper, Bodine & Stokes, 
2228 Land Title Building, Philadelphia 10, 
Pennsylvania, for Appellee. 


NONDISCLOSURE 
WARRANTS RESCISSION 


(NEW JERSEY) 


e Misrepresentation in application 
Materiality 


Seeking to rescind a policy of insurance 
on the life of the decedent, the insurer con- 
tended that the policy was secured through 
the misrepresentation of material facts. In 
his application for life insurance the dece- 
dent denied all previous illness and attend- 
ance by a physician when, in fact, he had 
consulted and been treated by one doctor at 
least six times and had consulted and been 
treated twice by another doctor. The court 
was satisfied that the misrepresentations 
had been clearly established. Every fact 
which is untruly stated or wrongfully sup- 
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pressed must be regarded as material if the 
knowledge or ignorance of it would influ- 
ence the judgment of the underwriter in 
making the contract, in estimating the de- 
gree or character of the risk, or in fixing 
the premium rate. Rescission may be had 
in equity upon proof of reliance on material 
representations untrue in fact, without proof 
of conscious or intentional fraud. Although 
there may be no intention to deceive, the 
misstatements nevertheless constitute equi- 
table fraud. The relief Sought by the 
insurer was granted—Metropolitan Life 
Insurance Company v. Mari. New Jersey 
Chancery Court. October 20, 1947. 12 CCH 
Lire CAsEs 934. 

Nugent & Rollenhage, 921 Bergen Avenue, 
Jersey City, New Jersey, for Complainant. 


Bennett A. Robbins, William Reger, 40 Jour- 
nal Square, Jersey City, New Jersey, for De- 
fendant. 


DIVORCED WIFE'S RIGHT 
TO POLICY 


(KANSAS) 


@ Insurable interest 
Property settlement 


Prior to his divorce from defendant, plain- 
tiff entered into a property settlement agree- 
ment with his wife, the named beneficiary of 
two policies of insurance on his life. The 
parties agreed that defendant would remain the 
irrevocable beneficiary, that plaintiff would 
not borrow upon the policies, that the par- 
ties would pay the premiums on the policies 
and that in the event the parties ceased to 
live together as husband and wife, defend- 
ant would have her choice of the policies as 
her sole and separate property. After the 
divorce plaintiff attempted to change the 
beneficiary, whereupon defendant asked 
the court for an order directing plaintiff to exe- 
cute a written assignment on the policy to 
her. Plaintiff argued that when the divorce 
decree became final defendant had no in- 
surable interest in his life, could not have 
taken out a policy upon his life and pay the 
premiums thereon, and that an attempt to 
do so either by an assignment of the policy 
or by a decree of the court was void. The 
court held that plaintiff’s position was un- 
tenable. “When an old-line life insurance 
policy is issued on the life of a husband or 
wife in which the other spouse is named as 
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a beneficiary, and thereafter they are di- 
vorced, the simple fact that they are divorced 
does not change the beneficiary. . . . The 
insured may make an agreement with the 
beneficiary, or with another, respecting the 
payment of premiums or the distribution of 
the proceeds of the policy, which is valid 
between the parties if made in good faith 
and for a valuable consideration.” Finally, 
the court ruled that the insurer was the 
only party who could raise the question of 
insurable interest of the defendant. Judg- 
ment for the divorced wife was affirmed.— 
Matthews v. Matthews. Kansas Supreme 
Court. November 8, 1947. 12 CCH Lire 
Cases 935. 

Joe T. Rogers, Roy L. Rogers, Wichita, Kan- 
sas, for Appellant. 


Wayne Coulson, Howard T. Fleeson, Homer 
V. Gooing, Paul R, Kitch, Manford Holly, Dale 
M. Stucky, Wichita, Kansas, for Appellee. 


INSURED DIES 
PRIOR TO DIVORCE DECREE 


(WASHINGTON) 


e Rival claimants 
Effect of interlocutory decree 


Shortly after the deceased’s wife obtained 
an interlocutory divorce decree, the de- 
ceased obtained a policy of life insurance in 
which he named his mother beneficiary. 
Within a few months he died as the result 
of an accident, and the insurer company 
interpleaded his mother and his wife. In the 
divorce action the interlocutory order made 
no disposition of community property rights, 
and a final decree was not entered because 
the husband died prior to the expiration of 
the statutory period of six months. Only 
one monthly installment of the annual pre- 
mium had been paid. “We are committed to 
the rule,” the court declared, “that an inter- 
locutory decree of divorce abates and be- 
comes a nullity for all purposes on the 
death of one of the parties prior to the 
entry of the final decree, and that an inter 
locutory divorce decree, which had not be- 
come final at the time of the death of the 
insured, does not prevent a divorced wife from 
taking the proceeds of an insurance policy as a 
wife for the reason that during the term of an 
interlocutory decree of divorce, the marital 
relation exists in law, as well as in practical 
effect.” Judgment for the wife was affirmed. 


—California-Western States Life Insurance 
Company v. Jarman, Admx., Tollette, Ap- 
pellant. Washington Supreme Court. Octo- 
ber 21, 1947. 12 CCH Lire Cases 929. 


FALL FROM HOTEL WINDOW 


(WEST VIRGINIA) 


e@ Accidental death v. suicide 
Intoxication 


The insured was killed by a fall from a 
hotel window. Shortly before his body was 
found on the sidewalk, he was observed 
entering the hotel in a highly intoxicated 
condition. Denying liability for double in- 
demnity, the insurer contended that the 
insured died not by accidental means, but 
by suicide, and that even if the fall was 
accidental, drunkenness on the part of the 
insured was a contributory cause. Defend- 
ant argued that the evidence showed that 
the screen was knocked from the window, 
that the insured stood upon the sill and 
leaped into the street. On the other hand, 
there was evidence that the insured’s life 
was happy and contented and that he was in 
the habit of sitting in an open window. The 
court was of the opinion that the jury could 
reasonably have concluded that the insured 
lost his balance and came to his death by 
accidental means. The court further held: 
“Sitting in an open window, though impru- 
dent, is not infrequently done without injury 
and an accident resulting therefrom cannot 
be said to be a natural and probable conse- 
quence. Drunkenness at the time of such an 
incident, although it may increase the risk, 
does not require a different conclusion; for 
if this were so, any accident to an intoxi- 
cated person if attributable in any degree to 
his condition would be excluded from cover- 
age.” Judgment for the beneficiary was af- 
firmed.—Pilot Life Insurance Company v 
Ayers. United States Circuit Court of Ap- 
peals, Fourth Circuit. November 5, 1947. 
12 CCH Lure Cases 926. 


NECK INJURY SUSTAINED IN FALL 


(OKLAHOMA) 


e Accident insurance 
Total and permanent disability 


While the insured was resetting a location 
stake, a rock ledge at the location of the 
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stake gave way, causing him to fall head 
first a distance of twelve feet. He landed on 
his neck and shoulders in a “jackknife posi- 
tion.” The fall caused cuts and bruises, a 
compression injury to the sixth cervical ver- 
tebra, and a reversal of the curve of the 
neck. Suit was brought against defendant to 
recover benefits for total and permanent 
disability under an accident insurance policy. 
At the time of the trial the insured could 
not raise his left arm above his head or be- 
hind his body, and any movement of his 
arm or neck resulted in crepitation and pain. 
Prior to the injury, the insured suffered 
from osteoarthritis of the spine. X-ray pic- 
tures taken shortly before the trial demon- 
strated that the arthritis had not materially 
advanced, but that it contributed to his 
over-all disability. The insurer did not deny 
total and permanent disability, but con- 
tended, however, that the disability in part 
was caused by arthritis, and, therefore, was 
not covered by the insuring provision. The 
court thought otherwise. The evidence war- 
ranted a finding that the injuries resulting 
from the fall in and of themselves caused 
total and permanent disability and that such 
disability would have resulted, even in the 
absence of any arthritic condition. Judg- 
ment for the insured was affirmed.—North 
American Accident Insurance Company v. 
Allentharp. United States Circuit Court of 
Appeals, Tenth Circuit. October 28, 1947. 
12 CCH Lire Cases 921. 

Roy C. Lytle, D. I. Johnston, D. C. Johnston, 
Keaton, Wells, Johnston & Lytle, for Appellant. 


Claud Briggs, O. A. Cargill, James R, Eagle- 
ton, O. A. Cargill, Jr., for Appellee. 


PROOF 
OF CONTINUED DISABILITY 


(TEXAS) 


e Group insurance 
Denial of liability 
Waiver 





Under the terms of a group life insurance 
certificate in the amount of $2000, the in- 
sured was entitled to receive $20 per month 
in the event of total and permanent dis- 
ability, the payments to commence six 
months after receipt by the insurer of proof 
of such disability, and “unless terminated 
sooner, as hereinafter provided, to terminate 
when fifty monthly income payments shall 


have been made.” With reference to the 
contingency which would result in a termi- 
nation of the monthly payments, the certifi- 
cate provided that, if the employee ceased to 
be so disabled, monthly income payments 
would terminate, and that, irrespective of the 
continuance of disability, the monthly pay- 
ments would automatically terminate at the 
end of any year during which the employee 
failed to furnish proof of the continuance of 
disability. On April 11, 1945, the insured 
submitted proof of total and permanent dis- 
ability. The claim was denied by defendant 
on July 24, 1945, and no further proofs were 
subimitted by the insured, but he did make 
repeated demands for payment in a lump 
sum of fifty monthly payments. The trial 
court rendered judgment in the insured’s favor 
for seven monthly payments. Further recovery 
was denied on the ground that he failed to 
furnish the company with proof of the con- 
tinuance of his disability after the first year, 
thereby allowing the palicy to terminate by 
its own terms thirty-one days after the lapse 
of one year from the furnishing of the proof 
of disability. The reviewing court reversed 
and remanded, holding that the insurer’s 
denial of liability constituted a waiver of the 
provision requiring proofs of continued 
total and permanent disability to be sub- 
mitted each twelve months.—Sanders v. 


Aetna Life Insurance Company. October 
22, 1947. 12 CCH Lire Cases 914. 


Otis Scruggs, Jr., Houston, Texas, for Peti- 
tioner. 


Fouts, Amerman & Moore, Joseph W. Moore, 
Houston, Texas, for Respondent. 


WIFE AND MOTHER 
CLAIM PROCEEDS 


(FLORIDA) 


e National Service Life Insurance 
Change of beneficiary 


On July 9, 1942, the deceased contracted 
for a National Service Life Insurance policy, 
naming his mother as beneficiary. On 
August 16, 1942, while the insured was 
still a cadet at the Jacksonville Naval Air 
Station, he and plaintiff were married, but 
as it was against regulations for the insured 
to marry before receiving his commission, 
the marriage was kept secret until Decem- 
ber 26, 1942, when the couple were re- 
married. The Veterans Administration had 
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no evidence in its files showing a change 
of beneficiary during the lifetime of the 
insured, but plaintiff alleged that the insured 
did everything in his power to effectuate 
a change and that the court should con- 
sider done that which should have been 
done and not defeat the intent of the in- 
sured, simply because through ministerial 
neglect or oversight the change of bene- 
ficiary was not effected prior to the in- 
sured’s death. Plaintiff relied upon letters 
from the insured and statements of his 
fellow officers that he had filled out the 
transfer papers, of which the Veterans 
Administration apparently had no record, 
and that he had written to have it straight- 
ened out, but had not received an answer. 
On the other hand, the insured’s mother 
received the policy on February 19, 1943. 
Her son was at home on that date and 
continued to make his home there with 
his parents until April, 1943, returning there 
for a month before leaving for the West 
Coast to be sent to the Pacific. She also 
testified that shortly before the birth of 
their baby, plaintiff requested her to write 
her son about his insurance and that she did 
so, but destroyed the reply because she did 
not wish to hurt her daughter-in-law’s feel- 
ings. The court thought the evidence more 
persuasively showed that the insured, either 
by choice or responding to the influence of 
his mother, took no steps to change his 
beneficiary. Judgment was entered for the 
mother.—Ramsay, etc. v. United States of 
America et al. United States District Court, 
Southern District of Florida, Jacksonville 
Division. July 31, 1947. 12 CCH Lire 
Cases 923. 

Rhvdon C. Latham, Graham Building, Jack- 
sonville, Florida, for Plaintiff. 


Edith House, Assistant United States Attor- 
ney, Jacksonville, Florida, for United States. 


David J. Lewis, Emmet Safay, Graham Build- 
ing, Jacksonville, Florida, for Defendant Maude 
Ramsay. 


INSURER'S ATTEMPTS 
AT CANCELLATION 


(VERMONT) 
e@ False answers in application 
Adequacy of remedy at law 


Plaintiff issued to defendant a life in- 
surance policy containing double indemnity 


and total and permanent disability benefit 
provisions. The policy lapsed for failure 
to pay the September 16, 1942, premium, 
but was reinstated upon written application 
dated November 4, 1942. On January 28, 
1944, the insured applied for disability bene- 
fits, claiming total disability from October 
30, 1943. An investigation disclosed that 
the insured had made false answers in the 
reinstatement application, and the insurer 
elected to rescind, whereupon the insured 
brought an action at law for disability 
benefits. The insurer then brought an 
equitable action seeking cancellation of 
both the double indemnity and disability 
provisions and asking that the insured be 
enjoined from further prosecution of the 
action at law or any other action seeking 
to recover disability or double indemnity 
benefits. Defendant demurred to the com- 
plaint on the grounds that plaintiff had 
an adequate remedy by way of defense 
to defendant’s action at law and that the 
cancellation of the double indemnity clause 
Was not a matter in controversy between 
the parties. The policy provided that “the 
double indemnity provision shall terminate 
if either the paid up or extended insur- 
ance provision becomes effective, or if 
premiums are being waived in event of 
total and permanent disability.” Affirming 
the decree overruling the demurrer, the 
court declared: “Enough appears to indi- 
cate that in the event of the death of the 
insured by accident at some future time a 
bona fide controversy might well arise 
based on the interpretation of these pro- 
visions, from litigation of which the then 
beneficiary could not equitably be barred 
by a prior judgment in a law action to 
which he was not a party.”—Connecticut 
General Life Insurance Company v. Levin 
et al. Vermont Supreme Court, Chittenden 
County. October 7, 1947. 12 CCH Lire 
Cases 902. 


VEXATIOUS REFUSAL TO PAY 


(MISSOURI) 


e Accident insurance 
Total and partial disability 


In August, 1944, the insured, a carpenter, 
suffered a comminuted fracture of the tibia 
of the left leg in a fall from a scaffold. 
He spent nine weeks in the hospital and 
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used crutches until February, 1945, when he 
discarded them for a cane, which he used 
for a little over a month. He remained 
at home, receiving treatment for his leg 
from time to time and doing some car- 
pentry about his home. On September 2, 
1945, he returned to work for his former 
employer as a general foreman and at a 
higher wage, but both he and his doctor 
testified that he was not able to perform 
all the duties incident to the work of car- 
pentry. Plaintiff's accident policy provided 
for a weekly indemnity of $25 for fifty-two 
weeks in case of total disability and for 
payment of $10 a week for a period not 
exceeding twenty-six consecutive weeks for 
partial disability. Plaintiff was paid twenty- 
one weeks of total disability, but when he 
demanded the balance due him for total 
disability and made claim for partial dis- 
ability payments, the insurer refused to pay 
the balance of the total disability payments 
unless plaintiff released it of all liability 


under the policy for accidents to the date 
of the check. ‘The trial court rendered 
judgment for plaintiff in the amount of 
the balance of the total disability payments 
with interest and attorney’s fees, plus ten 
per cent for vexatious refusal to pay, and 
$260 for partial disability with interest. 
The reviewing court affirmed, holding that 
the trial court did not err in submitting to 
the jury the issue of vexatious refusal to 
pay. In tendering the check to the insured, 
the adjuster had stated to the insured that 
it was in full settlement and that he 
could take it or nothing—Burneson v. 
Massachusetts Bonding and Insuraiuce Com- 
pany. St. Louis Court of Appeals, Missouri. 
Filed October 21, 1947. 12 CCH Lire 
Cases 907. 

John Grossman, 722 Chestnut Street, St. Louis, 
Missouri, for Respondent. 


Leahy & Leahy, 418 Olive Street; James K. 
Moran, 112 North Fourth Street; Fred J. L. 
Schuler, Bank of Commerce Building, St. Louis, 
Missouri, for Appellant. 
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South Bend Reduces Accident Frequency 


Six years ago a special study in South Bend, Indiana, revealed that pedestrian 


deaths represented more than one-half of all traffic fatalities in the city. 


Nearly 


half of the pedestrians in the downtown area crossed against a red traffic signal; 
turning motorists did not yield the right-of-way to pedestrians in crosswalks 
with the green signal; and 725 pedestrians per hour jaywalked in one sample 
downtown block, New, better located traffic signals with special “Walk” lenses 
were installed at intersections; all crosswalks were marked with white lines; 
and signs “Wait for Walk Light” were stencilled on the sidewalks at important 
corners. The result—pedestrian fatalities were cut one-third. 


New Sleeping Pill Law Proposed 


A bill to control rigidly the sale of sleeping pills in New York will be 
introduced when the legislature convenes in January, Senator Thomas C. Desmond 


announced recently. “The suicides and accidental deaths due to overdoses of 
sleeping pills, Senator Desmond said, “require prompt action to rid the State 
of its present watered-down sleeping pill law that has more holes in it than 
has swisscheese.” His bill seeks to control refills of prescriptions. 


OLE 
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CYANIDE GAS KILLS DOGS 


(TEXAS) 
@ Fumigator’s liability 





Defendant Gardner was hired by a cafe 
to discharge cyanide gas for the purpose of 


killing rodents. The poisonous gas, spread- 
ing through the cracks in the wall into the 
premises of plaintiff veterinarian, killed eight 
of the dogs housed in his kennels and caused 
four dogs to become ill. Plaintiff charged 
defendant Gardner with commission of a 
trespass while acting in the scope of his 
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employment as the agent of Baker. De- 
fendants argued that their negligence, if any, 
was passive in nature, consisting of their 
omission to perform the duties which they 
might have owed to plaintiff, and that conse- 
quently the evidence was insufficient as a 
matter of law to show that plaintiff's suit 
was based upon a trespass committed by 
either of them. The court ruled to the con- 
trary. Gardner’s wrongful conduct consisted 
of his affirmative act in discharging the 
poisonous gas under the existing circum- 
stances rather than his mere failure to notify 
or warn plaintiff of his intention to dis- 
charge it or of his failure to take such pre- 
cautionary measures as might have lessened 
the probability of injury to plaintiff as a 
result of his wrongful act. The trial court 
could have found that the use of cyanide gas 
for fumigating the cafe would have been ex- 
tremely dangerous to plaintiff's dogs even 
though defendants had exercised a high 
degree of care to prevent the escape of the 
gas. Therefore, the evidence was sufficient 
to form the basis of a legal inference that 
plaintiff’s suit was grounded upon a tres- 
pass. The court further held that it could 
not be said as a matter of law that the 
owner was not legally liable for the conse- 
quences of Gardner’s wrongful conduct, 
even though the relationship existing be- 
tween them was that of employer and in- 
dependent contractor. The work was known 
to both to be intrinsically dangerous, and 
the owner owed an absolute, continuing and 
nondelegable duty to see that the work was 
performed with an appropriate degree of 
care. The order overruling defendants’ 
pleas of privilege was affirmed.—Baker et al. 
v. Knight. Texas Court of Civil Appeals, 
Waco. October 2, 1947. 15 CCH NEGLIGENCE 
Cases 250. 

Ardell M. Young, Samuels, Brown, Herman 
& Scott, Fort Worth, Texas, for Appellants. 


Walker & Baker, Cleburne, Texas, for Ap- 
pellee. 


STEEL CHIP FROM HATCHET 
HITS WAITRESS 


(ILLINOIS) 


© Hotel’s liability 
Failure to provide safeguards 
Improper use of hatchet 


Plaintiff was employed as a waitress in a 
coffee shop located in defendant’s hotel and 


leased by her employer. On orders from 
the hotel manager, the hotel maintenance 
man purchased a hatchet and pinch bar and, 
while the restaurant was closed to patrons, 
started to make some repairs on the floor. 
Plaintiff and her employer were seated at a 
table some eight or ten feet from the place 
where the repairman was working. He was 
using the hatchet as a cutting tool, holding 
it in his left hand and pounding it with a 
hammer in his right hand. During the course 
of the work, a piece of steel flew through 
the air and struck plaintiff in the right ankle, 
where it became imbedded in her instep. 
The metal was removed from the wound, 
but plaintiff's leg became progressively 
worse and finally developed a permanent 
disability, which her physician diagnosed as 
osteomyelitis. Plaintiff contended that evidence 
in the record tended to prove two charges 
in her complaint, namely, negligent and im- 
proper use of the hatchet and negligence in 
failing to provide proper safeguards during 
the course of the work performed by the 
maintenance man. 


The lower court held that plaintiff had 
abandoned the theory that the use of the 
hatchet in itself was improper. The sole 
question to determine, then, was whether 
it was negligent for the hotel’s servant to 
do the repair work without safeguards. 
After reviewing the evidence, the lower 
court held, as a matter of law, that the hotel 
was not negligent in doing the repair work 
at the time and in the manner in which it 
was done, and that its motion for judgment 
n.o.v. should have been allowed. The Illinois 
Supreme Court reversed. The maintenance 
man testified that a chisel and not a hatchet 
was the proper tool for the work in which 
he engaged. An expert in metal inspection 
testified that the hatchet head could have 
chipped off when its edge was hit with a 
steel hammer. A witness for the manufac- 
turer of the hatchet testified that it was not 
fabricated for the purpose of applying metal 
in cutting work. The lower court erred in 
not considering all of the evidence submitted 
in the record and particularly the testimony 
on the improper use of the hatchet. More- 
over, the finding of the lower court that the 
hotel was not negligent in performing the 
repair work in the manner in which it was 
done and that in the exercise of ordinary 
care the servant of the hotel could not have 
anticipated the accident, was too broad. 
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Plaintiff was lawfully in the coffee shop at 
the time of the accident. A hotel company 
generally has a duty to keep the premises 
in a reasonably safe condition for employees 
lawfully using them. The court was of the 
opinion that reasonable minds might differ 
as to whether or not defendant was guilty 
of negligence in not providing warning or 
proper safeguards to prevent injury to plain- 
tiff. The issue was properly submitted to the 
jury. The judgment of the lower court was 
reversed and the cause remanded with direc- 
tions either to affirm the judgment of the trial 
court or to reverse and remand the cause for 
a new trial.—Mueller v. Elm Park Hotel 
Company. Illinois Supreme Court. Septem- 
ber 18, 1947. 15 CCH Nec.icence Cases 217. 

Hy Smoller, Marion J. Hannigan, Wendell H. 


Shanner, George W. Angerstein, Charles Wolfe, 
Chicago, Illinois, for Appellant. 


Hinshaw & Culbertson, Oswell G. Treadway, 
Chicago, Illinois, for Appellee. 


PAINTER’S HAND 
CAUGHT IN PULLEY 


(PENNSYLVANIA) 
e Contributory negligence 


Plaintiff, an experienced steeplejack painter 
employed by an independent contractor, was 
engaged in painting a dome-like roof, topped 
by a platform with a railing, on the plant 
of defendant Brooke Iron Company. Em- 
ployees of defendant Anderson Construction 
Corporation, another independent contractor, 
were, at the same time, engaged in installing 
a new brick lining. Plaintiff, lying full length 
upon the roof, was holding onto the railing 
of the platform with one hand, wielding the 
brush with the other and slowly working 
himself around as he painted. At one point 
a steel arm extended about four feet over 
the roof from the floor of the platform. At- 
tached to its outer end was a pulley. A 
cable ran up diagonally from a drum oper- 
ated by a motor on the ground for the 
purpose of hoisting bricks inside the stove, 
where the Anderson men were working. As 
the arm and cable obstructed plaintiff's prog- 
ress, he released his grip on the railing, 
slid down about two feet, grasped the cable 
and started to move around on the outside. 
At this moment an employee of Anderson 
started the motor and the cable was drawn 
upward rapidly. Plaintiff, whose only sup- 


port it was, was unable to let go, and his 
hand was drawn into the pulley and injured. 
The court declared that plaintiff's testimony 
demonstrated beyond all doubt that he was 
contributorily negligent. “It is perfectly 
clear that the danger which he incurred . . , 
could have been entirely avoided without 
preventing his finishing his work. He 
needed only to have pulled himself up on 
the platform and let himself down on the 
other side of the steel arm. There was no 
necessity whatever for his attempting to pass 
around the cable on the outside. . . . When 
plaintiff, with a sheer drop of ninety feet 
below him, committed his safety to a hand- 
hold on the cable, he was taking a risk which 
comes pretty close to being foolhardy.” 
Judgment was entered for defendant.— 
Uzich v. E. & G. Brooke Iron Company 
et al. United States District Court, Eastern 
District of Pennsylvania. August 20, 1947. 
15 CCH NEGLIGENCE CASEs 302. 

Thomas Z. Minehart, Maurice A. Bank, 12 


South Twelfth Street, Philadelphia, Pennsyl- 
vania, for Plaintiff. 


Raymond A. White, Jr., 1520 Locust Street, 


Philadelphia, Pennsylvania, for Defendant A. E. 
Anderson Construction Company. 


BACKWARD JUMP ON TRACKS 


(MICHIGAN) 


@ Workman struck by train 
Contributory negligence 


Plaintiff's decedent and a fellow workman, 
both employees of General Motors Corpora- 
tion, were engaged in filling orders for cer- 
tain boxes of stock. The fellow worker, who 
operated a fork truck, placed a stack of 
boxes on a platform thirty inches from the 
nearest rail of General Motors’ tracks, where 
defendant’s employees were switching cars 
under a written agreement with General 
Motors. Because the decedent did not wish 
the top two boxes of the stack, he broke 
the band. While engaged in this operation, 
he stood with his back to the oncoming cars 
of defendant’s train. Some of the boxes in 
the stack began to fall, and the decedent 
either jumped onto the track in front of 
the approaching cars in order to escape the 
falling boxes or, for some other reason, 
placed himself upon the track with his back 
toward the approaching cars. He was struck 
and killed by the train. The accident occurred 
at seven-twenty a.m. It was dark and snow- 
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ing, and vision was limited to twelve feet. 
No whistle or bell vas sounded, nor was 
a light shown from the front of the advanc- 
ing cars, which were traveling at a speed 
of four miles per hour. The court remon- 
strated: “There is no escaping the fact that 
decedent’s co-worker placed and the dece- 
dent worked on the boxes in a position of 
peril thirty inches from the nearest rail 
where they would be struck by passing cars 
and that the decedent thereafter placed him- 
self in the center of the tracks with his 
back toward the train without having made 
any observation for approaching cars. 
Normal persons must exercise their facul- 
ties for their own protection in order to 
avoid injury and must make reasonable use 
of their sight, hearing and intelligence to 
discover dangerous situations which may be 
presented.” The trial court properly held 
that the decedent was guilty of contributory 
negligence as a matter of law.—Dahlerup, 
Admx. v. Grand Trunk Western Railroad 
Company. Michigan Supreme Court. Octo- 
ber 13, 1947. 15 CCH NEGLIGENCE Cases 299. 

Keeling, Bogue, Huthwaite & Becker, 1010 
Pontiac State Bank Building, Pontiac, Michi- 


gan, Charles Holman, C. H. Harrison Building, 
Ferndale, Michigan for Plaintiff, Appellant. 

H. V. Spike, Forbes B. Henderson, 441 East 
Jefferson Avenue, Detroit, Michigan; Patterson 
& Patterson, 403 Community National Bank 
Building, Pontiac, Michigan, for Defendant, Ap- 
pellee, 


SPECTATOR STRUCK 


® Assumption of risk 


Plaintiff was struck by a puck while 
watching a hockey game in an arena owned 
by defendant and leased to a private con- 
cern. In front of the first row of seats was 
a wooden wall which extended four feet 
above the ice surface, over which the seats 
rose in tiers. Back of the goals were wire 
nets of sufficient height to protect any 
spectator sitting behind the goals from pos- 
sible injury from a flying puck. There 
were no nets along the sides of the 
rink, but there were no reserved seats, and 
spectators had the right to select any seat 
they wished or could obtain. Plaintiff had 
attended several hockey games at the arena 
and was thoroughly familiar with the game. 
The court spoke: “We think that the base- 


ball cases should be followed here. Hockey 
is played to such an extent in this region 
and its risks are so well known to the gen- 
eral public that as to the question before us 
there is no difference in fact between the 
two games so far as liability for flying 
baseballs and pucks is involved. We 
conclude that plaintiff assumed the risks 
incident to the playing of the hockey game 
at the time and place in question.” The 
order granting defendant’s motion for judg- 
ment was afhirmed.—Modec v. City of 
Eveleth. Minnesota Supreme Court. Oc- 
tober 31, 1947. 15 CCH NEGLIGENCE CASEs 
337. 


A. C. Johnston, 742 Builders Exchange Build- 
ing, Minneapolis, Minnesota, for Appellant. 


M. H. Greenberg, Eveleth, Minnesota, for Re- 
spondent. 


CHILD SHOOTS CHILD 


(NEW MEXICO) 


® Parents’ liability 
Firearms in home 
Child left unattended 


Defendants left their thirteen-year-old son 
at home unattended. During their absence 
he procured a highpowered rifle kept by 
them on the premises with which he killed 
plaintiff's intestate. Plaintiff conceded that 
it is the general rule that parents are not 
responsible for the torts of their minor child, 
but contended that his case comes within 
the exception that a parent whose negligence 
makes it possible for his child to gain con- 
trol of an agency which, in the child’s in- 
competent hands, may become dangerous to 
others, may be held liable for the resulting 
injuries. The court replied: “We think the 
better rule is that absent knowledge on the 
part of the parent that a child of the age 
of the one involved here is indiscreet or 
reckless in the handling of firearms, that 
the mere keeping of a loaded gun on the 
premises and leaving the boy there alone, 
does not make the parent liable for torts 
committed by the minor.” Judgment of dis- 
missal was affirmed.—Lopez, Adm. v. Che- 
wiwie et al. New Mexico Supreme Court. 
November 7, 1947. 15 CCH NEGLIGENCE 
Cases 333. 

Robert Hoath La Follette, Joe L. Martinez, 


Albuquerque, New Mexico, for Plaintiff, Ap- 
pellant. 


H. O. Waggoner, Edward E. Colby, Albu- 
querque, New Mexico, for Defendants, Appellees. 
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ROLLS GCS tT nT TTT anton 


RUNNING 
ON INTERURBAN TRACKS 


(CALIFORNIA) 
® Failure to look 





Plaintiff was struck by defendant’s inter- 
urban car while it was on the company’s 
private right-of-way crossing the sidewalk 
on which plaintiff was walking. Plaintiff had 
emerged onto the street from a nearby 
building and was running to catch a street- 
car near the southwest corner of the street, 
when he was struck by the interurban car, 
which approached ‘from his right. The 
motorman was moving at a speed of five 
miles per hour when, at a distance of twenty 
feet from the point of impact, he noticed 
that plaintiff did not see the car. It was 
then impossible for him to stop the huge 
car within less than twenty or thirty feet, 
although he applied the emergency brakes. 
Affirming a judgment of nonsuit, the court 
ruled that the inference was unavoidable that 
plaintiff was negligent and that his negli- 
gence caused his injuries. If plaintiff looked 
and did not see the enormous car within 
his view, he was negligent in failing to see. 
If he failed to look, which he denied, he 
was negligent in such failure. Before step- 
ping onto the track of an interurban or 
street railway, it is the duty of any pedes- 
trian to stop and look in the direction of 
anticipated danger and to continue to be 
alert for perils of the roadbed.—Levin v. 
Brown et al. California District Court of 
Appeal, Second District, Division Two. Oc- 
tober 17, 1947. 15 CCH NEGLIGENCE CASES 
354. 

Katz, Gallagher & Margolis, John W. Porter, 
for Appellant. 


Frank Karr, C. W. Cornell, O. O. Collins, for 
Respondents. 


BROKEN SIDEWALK JOINT 


(TENNESSEE) 


© Pedestrian injured 
Municipality’s liability 

Failure to correct 
Plaintiff sustained a broken hip from a 
fall on a sidewalk located in the business 
section of defendant city. One slab of con- 
crete in the pavement was two and one-half 
inches higher than another. The break in 
the joint was precipitous .and extended 


across the sidewalk to the curb. This con- 
dition was of long standing and defendant 
had been notified a number of times that the 
place was unsafe. Defendant contended that 
the defect in the sidewalk was not a danger 
from which injury might be reasonably an- 
ticipated, but was one of a trivial nature. 
Declared the court: “Just when a defect is 
or is not a danger continues to vex every 
judicial tribunal in the land. . .. Where it 
is shown that the city had been given notice 
of a defect claimed to be dangerous by 
persons who had actual knowledge of acci- 
dents and took no steps whatever to correct 
it, a prima facie case at least is made out 
that it was a dangerous obstruction. In 
other words, the question of negligence turns 
not upon the inequality of the expansion 
joint in the pavement, but upon the failure 
of the city to correct it after notice of pre- 
vious accidents caused thereby.” Defend- 
ant’s petition for certiorari was denied.— 
City of Knoxville v. Lay. Tennessee Su- 
preme Court. October 3,. 1947. 15 CCH 
NEGLIGENCE CASES 267. 


Joel H. Anderson, Knoxville, Tennessee, for 


Plaintiff. 


Richard Carson, Knoxville, Tennessee, for 
Defendant. 


LEAK IN GAS TANK 


(MISSOURI) 
® Dwelling damaged by fire 
Negligent repairs 
Oil company’s liability 





Defendants sold and delivered “Skelgas,” 
a highly inflammable gas, to plaintiffs for 
heating and cooking purposes, supplied a gas 
cooking stove and gas water heater and had 
installed a tank or drum and other equip- 
ment for distribution of the gas to the lower 
floor of the residence. For several months 
plaintiffs had complained that there were 
defects in the drum or distribution system 
and that gas was escaping from the drum. 
Defendants undertook to repair the equip- 
ment, supplying a new tank and changing 
its position. A leak in the distribution sys- 
tem was discovered, which defendants’ 
agents claimed they repaired. Although the 
odor of gas remained about the premises, 
defendants’ agents assured plaintiffs that 
the repairs were effective and that the free 
gas would dissipate. However, that very 
afternoon a relative of plaintiffs detected 
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the odor of fire, and a search disclosed that 
a corner of a second floor room was in 
flames. A blue flame came from an opening 
in the wall. Shortly thereafter the lower 
floor of the building collapsed. The court 
ruled that the evidence yielded the infer- 
ence that the gas escaping from the tank 
or distribution system of defendant was 
responsible for the conflagration and that 
defendant was negligent in permitting the 
gas to escape. Judgment was entered for 
plaintiffs—Holloway et al. v. Skelly Oil 
Company. United States District Court, 
Western District of Missouri, Western Di- 
vision. June 16, 1947. 15 CCH NEGLIGENCE 
CAsES 315. 

Chet D. Vance, 2305 Bryant Building; Ira B. 


Burns, 1020 Bryant Building, Kansas City, Mis- 
sourl, for Plaintiffs. 


C. A. Randolph, 712 Commerce Building. 
Kansas City, Missouri, for Defendant. 


NINE-INCH SIDEWALK DROP 


(PENNSYLVANIA) 


® Pedestrian injured 
Contributory negligence 


Late in the evening plaintiff was return- 
ing to his home from a motion picture 
theatre when he stepped into a hole in the 
sidewalk and fell at a point about 100 feet 
west of Taft Avenue. The cement sidewalk 
ended abruptly at this point, and there was a 
drop of fully nine inches. The trial court 
granted judgment n.o.v. for defendant city 
on the ground that plaintiff was guilty of 
contributory negligence as a matter of law 
in voluntarily choosing a dangerous way 
when he could have taken a safe route, and 
in stepping forward in the presence of a 
known dangerous condition while tempo- 
rarily blinded by the lights of an oncoming 
automobile. The higher court reversed, de- 
claring: “The alternate route on the north 
side of Lafferty Avenue had hazards in the 
form of protruding gas plugs, and it was 
darker on account of lighting conditions 
than the south side. Neither route was ab- 
solutely safe, but the danger inherent in the 
route plaintiff took was not so predominant 
that his choice could be held to constitute 
contributory negligence as a matter of law.” 
The court further held that plaintiffs 
knowledge of the defect did not necessarily 
convict him of contributory negligence. He 
was looking where he was going just before 


he was blinded, thought he was ten feet 
from the defect, but had already committed 
himself to the step when blinded by the on- 
coming headlights.—Garvin v. City of Pitts- 
burgh, Smith, Additional Defendants. 
Pennsylvania Superior Court, Filed July 17, 
1947. 15 CCH NEGLIGENCE CaAsEs 189. 
John E. Evans, Jr., Evans, Evans & Spinelli, 


35 St. Nicholas Building, Pittsburgh, Pennsyl- 
vania, for Appellant. 


Anne X. Alpern, Frederick C. Weir, 313 City- 
County Building, Pittsburgh, Pennsylvania; J. 
F. McDonough, 434 Diamond Street, Pittsburgh, 
Pennsylvania, for Defendants. 


PASSENGER STRUCK 
BY FALLING SUITCASE 


(DISTRICT OF COLUMBIA) 
® Res ipsa loquitur 


Plaintiff boarded a coach car of defend- 
ant’s train a few minutes before it was 
scheduled to depart and sat on the part of 
the seat next to the aisle. Soon after he 
was seated and while the train was at a 
standstill, he was hit on the head by “some- 
thing heavy” and slumped in his seat uncon- 
scious for two or three minutes. Plaintiff 
testified that after he regained consciousness 
he learned that a woman passenger had been 
trying to place a suitcase on top of another 
suitcase on the rack and that her luggage 
fell and struck him. Plaintiff charged that 
defendant’s employees failed to place the 
luggage of the other passenger in the rack, 
failed to prevent her from placing her lug- 
gage there and failed to assist her in placing 
her suitcase there. The court held that the 
meager evidence did not support a charge 
of negligence in any one of the three par- 
ticulars and that it failed to show that any 
employee had reason to anticipate the falling 
of the suitcase. Plaintiff relied on the res 
ipsa loquitur doctrine to supply inferences of 
negligence which would entitle him to go to 
the jury. However, plaintiff’s testimony did 
not show that the suitcase was under the 
exclusive control or under any control of 
defendant, but on the contrary showed that 
it fell while being placed in the rack by an- 
other passenger. Thus plaintiff failed to 
produce evidence of any fact or series of 
related facts which would warrant the in- 
ference of negligence. Judgment for defend- 
ant was affirmed.—Ross v. The Pennsylvania 
Railroad Company. Municipal Court of Ap- 
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peals, District of Columbia. October 24, 
1947. 15 CCH NEGLIGENCE CAsEs 318. 
J. Nelson Anderson, for Appellant. 


John L. Hamilton, George E. Hamilton, Jr., 
for Appellee. 


NEGLIGENT OPERATION 
PERFORMED ON SOLDIER 


(MARYLAND) 
© Federal Tort Claims Act 


The difficult and unprecedented question 
before the court was whether the Federal 
Tort Claims Act authorizes a suit by a 
former member of the military forces to 
recover damages allegedly caused by a neg- 
ligent abdominal operation performed on 
the soldier by an Army surgeon in the State 
of Virginia, while both were on active duty. 
The United States moved to dismiss the 
complaint on the ground that such a suit 
was not within the coverage of the Act. It 
was further maintained by the United States 
that the Act was not intended to authorize 
suits by members of the military forces due 
to injuries sustained by the negligence of 
another member of the military forces, while 
on active duty, in as much as compensation 
for such damages has otherwise been pro- 
vided by the United States for the benefit 
of veterans by an elaborate system of dis- 
ability and pension allowances which have 
long been in force. The court ruled: “I am 
not presently convinced that the broad and 
comprehensive language of the Act should 
be narrowed by construction to exclude a 
case not included in the numerous excep- 
tions expressed in the Act itself. The con- 
tention to the contrary would seemingly bar 
any redress to a soldier for the negligent 
acts of other soldiers under any circum- 
stances (combatant activities, of course, 
being excepted by the Act).” The court 
concluded that the motion to dismiss should 
be overruled without prejudice, believing 
that the proper application of the Act might 
become clearer on further argument and 
possible narrowing of issues.—Jefferson v. 
United States of America. United States 
District Court, District of Maryland. Octo- 
ber 23, 1947. 15 CCH NEGLIGENCE CAsEs 317. 

Morris Rosenberg, Tydings, 
Archer, Benson & Boyd, for Plaintiff. 


Bernard J. Flynn, United States Attorney, 
James B. Murphy, Assistant United States At- 
torney, for Defendant, 





Sauerwein, 


SUBTENANT FALLS 
ON OILY RAMP 


(GEORGIA) 
® Owner’s liability 
Tenant’s liability 





Defendant realty company leased a build- 
ing to defendant manufacturing company. 
Under the rental contract the manufactur- 
ing company retained exclusive possession 
and control of a ramp at the rear of the 
building which it used for purposes of load- 
ing and unloading. Oil and grease from the 
trucks leaked onto the ramp. Plaintiff, a 
sublessee, slipped on the greasy ramp, fell 
against a truck parked on the ramp and 
was thrown over the side of the ramp to 
the ground below. Suit was brought against 
both the realty company and the manufac- 
turing company. The petition alleged that 
the realty company was negligent in con- 
structing the ramp without any roof, hand- 
rails or other protective devices. The trial 
court sustained the realty company’s general 
demurrer and dismissed the action against it. 
The reviewing court upheld such action, de- 
claring: “We think that the petition failed 
to show that the structural condition of the 
ramp was the proximate cause of plaintiff's 
injuries. . . . It seems to us that the negli- 
gence alleged against the realty company, 
if a cause at all, was remote and furnished 
only the condition and occasion of the in- 
jury, and was not the proximate cause 
thereof.”—Reddien v. C. M. S. Realty Com- 
pany et al. Georgia Court of Appeals. Oc- 
tober 24, 1947. 15 CCH NEGLIGENCE CAsEs 
355. 

Roland Melody. Durwood T. Pye, Atlanta, 
Georgia, for Plaintiff. 


W. Neal Baird, Neely, Marshall & Greene, 
Smith, Partridge, Field & Doremus, Atlanta, 
Georgia, for Defendants. 


DEPRESSED AREA IN SIDEWALK 


(ILLINOIS) 
® Pedestrian injured 


Defendant O’Connell, who owned a 
market, had defendant Schaulat repair 
plumbing leading to their building, which 
necessitated breaking the sidewalk in front 
of the building and digging a hole four feet 
north and south by two and one-half feet 
east and west, three feet deep and located 
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one foot from the curb. The hole was filled, 
with the finer particles being placed on top, 
and puddled with water. When the work 
was completed the hole was level with the 
sidewalk at the edges and an inch higher 
in the center. There were boxes of fruits 
and vegetables on the south side of the 
sidewalk and next to the curb, occupying 
about one-half of the twelve foot sidewalk. 
Plaintiff was walking between the rows of 
boxes, about three feet from defendants’ 
building, or about one foot from the boxes 
of fruit on her right, when her right foot 
went down lower than the sidewalk and she 
fell. Plaintiff did not see any hole or de- 
pression when she fell. The evidence most 
favorable to plaintiff indicated that the de- 
pressed area in the sidewalk was about one 
and one-half inches or smaller. The court 
was of the opinion that the broken area in 
the sidewalk was reasonably safe as a mat- 
ter of law. The difference in the refilled 
area and the adjacent sidewalk established 
a depression which was so slight that the 
trial court was justified in holding that it 
did not demonstrate actionable negligence. 
Furthermore, plaintiff failed to show that 
any of the defendants had either actual or 
constructive notice of a difference in eleva- 
tion in the sidewalk prior to the accident. 
Judgment for defendants n.o.v. was affirmed. 
—Bybee v. City of Collinsville, Illinois, et al. 
Illinois Appellate Court, Fourth District. 
September 15, 1947. Rehearing denied, Oc- 
tober 16, 1947. Released October 22, 1947. 
15 CCH NEGLIGENCE CASEs 313, 


FIVE-YEAR-OLD’S 
CONTRIBUTORY NEGLIGENCE 





(DISTRICT OF COLUMBIA) 
® Clothing ignited 
Question of law v. question of fact 


A five-year-old boy brought suit through 
his father, claiming that defendant com- 
pany, which was constructing houses across 
the street from his home, had negligently 
left a fire unattended and thot as a result 
of such negligence plaintiff's clothing caught 
fire. On appeal from a judgment for plain- 
tiff, defendant attacked that part of the 
judge’s charge in which he told the jury 
that “in the eyes of the law a child of five 
years lacks the discretion to make him re- 
sponsible for his conduct and is legally in- 


capable of contributory negligence, or of 
being a trespasser.” The court declared: 
“This question has been the subject of wide 
debate and conflicting decisions. In state 
jurisdictions many courts have said that it 
is a question of fact—that the capacity of a 
child to understand and appreciate danger 
and whether he has acted as a child of his 
age, intelligence and experience should be a 
question for the jury, not the court. This 
rule has been followed where the child was 
less than five and repeatedly in the case of 
children between five and seven... . In this 
jurisdiction the pattern of the law has been 
clearly set against the conclusive presump- 
tion of incapacity... .. The rule to be fol- 
lowed in this jurisdiction is that when 
contributory negligence is charged to a child 
of five it raises an issue of fact to be deter- 
mined by the intelligence of the child and 
the circumstances of the individual case—in 
short that it is a question for the jury.” 
Judgment for plaintiff was reversed with 
instructions to award a new trial.—Na- 
tional City Deveiopment Company v. Mc- 
Ferran, Jr., etc. Mun‘cipal Court of Appeals, 
District of Columbia. October 29, 1947. 15 
CCH NEGLIGENCE CASsEs 316. 

John J. Leahy, Daniel W. O'Donoghue, Jr., 
for Appellant. 

Maurice A. Guervitz, for Appellee. 


WAREHOUSE FIRE 


(TEXAS) 


® Furniture damaged 
Failure to provide inside watchman 





Plaintiff sustained fire damage to house- 
hold furniture stored with defendant as 
warehouseman. On appeal from a judgment 
for plaintiff, it was argued that the evidence 
did not support findings that failure to 
have a night watchman inside the building 
was negligence or the proximate cause of 
the loss. The only evidence of the cause 
of'the fire was circumstantial, pointing strongly 
to spontaneous combustion. The fire was 
discovered and the alarm turned in to the 
fire department about one-forty a. m. by a 
patrol policeman who saw the smoke from 
about two blocks away. The patrolman er- 
roneously reported the location of the fire, 
so that when the firemen finally arrived at 
the building there was too much heat and 
smoke in the basement for them to enter, 


!voinnenvvrnavnaneengeneggonnsnenenanuooccavenennengnosecccacanggcanavessnoaneeegrtannaggasunoon aneggngsgusanonisneuacssiis40uUUnnnennen ditt 404 4UOERRAMaNnNNMaan aang ngneaatatnniviQuquuneUeetaaneguazovennegecnnennscvecenuuoeenageettatuo vue encanennenattoqoouaconneaeeasyoceaneneneennnat 


NEGLIGENCE (Other 


than 


Automobile) 


PAGE 1131 





SMULLAUUEYOUULLUUERDEDUADELLGUALLELATOELALUGEOELAUAUEAU EEE ADEA EDEGTADAN EEN LLAUOUU ALAA AEE AE TANT MAANATHATN TATA MME ALATA AA NMEA ANAT ATEN UNE UNNN sNtNaNeTt 


and a hole had to be cut in the floor to use 
a cellar nozzle. It took about twenty-five 
minutes to extinguish the fire. Defendant 
had an outside watchman to inspect this 
and another warehouse and to carry mail 
between the depot and post office. On the 
night of the fire, the watchman made his 
regular inspection at eleven-thirty p. m., 
and when he made the next regular inspec- 
tion at two a. m., the building was on fire. 
The legitimate inference was that the fire 
smoldered for quite some time before it was 
discovered and that a competent watchman 
within the building would by proper use 
of his faculties have discovered the fire in 
time either to have extinguished it himself 
by use of the five hand-extinguishers in the 
building or to have turned in the alarm in 
time for the fire department to extinguish it 
and thus prevent the loss. Judgment for 
plaintiff was affirmed.—Ricks, d.b.a. Ricks 
Transfer & Storage Company v. Culp. 
Texas Court of Civil Appeals, Austin. No- 
vember 5, 1947. 15 CCH NEGLIGENCE CASES 
327. 


SHOE SALESMAN 
FALLS DOWN TAVERN STAIRWAY 


(NEW JERSEY) 
® Invitee v. licensee status 


Plaintiff sold shoes by canvassing from house 
to house. A customer suggested to him that he 
call upon defendant tavern owner’s wife. As 
she was busy, she asked plaintiff to return 
at some other time. About two weeks later 
he returned and sold defendant’s wife a pair 
of shoes. After making the sale, plaintiff 
asked her if he might go to the men’s room. 
Plaintiff testified, “So I walked back, think- 
ing it was on the right side, and as I walked 
back she hollers, ‘No, it is in the corner.’ 
Well, I didn’t look, I simply walked right 
on, and opened the corner door, which was 
dark and just about as I put my foot in 
the air you might say she hollers ‘That is 
the wrong place’” He fell down the cellar 
stairway to the basement and sustained in- 
juries. Affirming a judgment of nonsuit the 
court ruled: “There was no evidence which 
would warrant a jury in finding that defend- 
ant knew of the visits of plaintiff to the 
tavern for the purpose of selling shoes or 
that he had authorized anyone directly or 


by implication to invite plaintiff upon the 
premises for that purpose. The invitation of 
Mrs. Ludwig to plaintiff was not an invita- 
tion by defendant which would make plain- 
tiff an invitee on the premises as far as 
defendant was concerned.” At best, plaintiff 
occupied the status of a licensee to whom 
the duty owed by defendant was to abstain 
from willful or wanton injury.—Willins y. 
Ludwig. New Jersey Court of Errors and 
Appeals. September 25, 1947. 15 CCH Nec- 
LIGENCE CASEs 313. 

Siegler & Siegler, Irving Siegler, 790 Broad 


Street, Newark, New Jersey, for Plaintiff, Ap- 
pellant. 


Cox & Walburg, William H. D. Cox, 1180 
Raymond Boulevard, Newark, New Jersey, for 
Defendant, Respondent. 


WALKING ON STREETCAR TRACKS 


(PENNSYLVANIA) 


e Pedestrians injured 
Motorman’s lookout 
Contributory negligence 





Plaintiffs’ decedent and a companion were 
walking to work at seven-thirty a. m., using 
defendant streetcar company’s tracks which 
ran along the side of the highway. Sud- 
denly and without warning, a streetcar struck 
the two pedestrians from behind, killing 
them instantly. The weather was wintry 
and snow was blowing in gusts. The street- 
car was being operated by a student op- 
erator who shortly before the accident was 
seen looking sideways and was heard talk- 
ing with the teacher about buying some 
cigarettes at a prospective stop. It was a 
frequent practice for pedestrians to use the 
tracks in the locality as a footway when 
unusual or extraordinary weather conditions, 
such as prevailed on the day of the accident, 
made walking on the highway dangerous, if 
not wholly impossible, and defendant’s em- 
ployees were aware of that practice. The 
court was of the opinion that the case was 
clearly one for the jury, with reference to 
defendant’s negligence, since walking along 
trolley tracks located on a roadway is not 
contributory negligence per se. A _ pedes- 
trian is bound to exercise a very high degree 
of care in so walking, but whether the care 
exercised was adequate is a question of fact 
for the jury. Judgment for plaintiffs was 
affirmed.—Perry, Admr., et al. v. Pittsburgh 
Railways Company et al., Trustees. Penn- 
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sylvania Supreme Court, Western District. 
November 10, 1947. 15 CCH NEGLIGENCE 
Cases 358. 

Con F. McGregor, 908 Peoples Bank Build- 
ing, Pittsburgh, Pennsylvania, for Plaintiffs. 


John B. Nicklas, Jr., McCrady & Nicklas, 304 
Ross Street, Pittsburgh, Pennsylvania, for De- 
fendants. 


PATRON SKIDS ON SOAPY FLOOR 


(PENNSYLVANIA) 
© Storekeeper’s liability 





Plaintiff entered defendant’s grocery store 
with her sister and proceeded toward the right 
side of the store. Defendant’s porter inter- 
cepted her, told her that he had already 
mopped the left side of the floor, that he 
was just going to wash the right side, and 
requested her to use the left side. Plaintiff 
took three or four steps, suddenly skidded 
about three feet and fell to the floor, her 
shoulder and arm striking an iron grill on 
the floor. After she had fallen, she observed 
on the floor a soap mark three feet in length 
made by her heel, and a mop, bucket and 
piece of yellow soap near the spot where 
the porter had been standing. There were 
soap marks on her coat, sleeve, collar, cuff 
and suit. Defendant contended that plain- 
tiff failed to establish the existence of an 
observable dangerous condition and that 
plaintiff and her companion were engaged 
in conversation and not watching where they 
were walking. The court spoke: “Where 
a patron is directed by an employee to use 
a certain portion of the floor after having 
been informed that it has been recently 
cleaned; where the employee has beside him 
a bucket, mop and bar of soap; and where 
in complying with that direction a patron 
skids, leaving an observable three-foot mark 
upon the floor and her clothes become marked 
with soap, there is ample evidence from 
which a jury might properly find negligence 
of the owner and award damages for in- 
juries sustained as a result thereof.” Judg- 
ment for plaintiff was affirmed.—Brand v. 
Donahoe’s Incorporated. Pennsylvania Su- 
preme Court, Western District. November 
10, 1947. 15 CCH Necticence Cases 356. 

J. Thomas Hoffman, 620 Berger Building; D. 


H. McConnell, 1603 Law & Finance Building, 
Pittsburgh, Pennsylvania, for Appellant. 


James J. Burns, Jr., 914 Jones Law Building, 
Pittsburgh, Pennsylvania, for Appellee. 


HAND CAUGHT 
IN GRINDING MACHINERY 


(PENNSYLVANIA) 


e Business invitee injured 
Due care 


Plaintiff, a farmer, left grain to be ground 
and mixed with concentrate at defendant’s 
plant. On his return, he found that his 
grain had not been processed, and began 
walking about the plant. Seeing what he 
believed to be grain, but what actually was 
concentrate, piled on a floor at the base of 
a large pipe and mixer, he reached with his 
left hand into the pile for a sample. As a 
result, his hand was caught and severely 
injured in the worm gear machinery of the 
mixer located underneath the concentrate 
and below the level of the floor. Affirming 
a judgment of nonsuit, the court declared 
that it was an inescapable conclusion that 
a reasonably prudent person, exercising due 
care and caution for his own safety, would 
have seen and heard the machinery and 
have recognized the danger present. There 
was not a word of evidence that defendant 
did not keep its plant in a reasonably safe 
condition or that there should have been 
guards over the grain flowing into the hop- 
per in the floor or that warning signs should 
have been posted. Only by stooping over 
and extending his hand down into the pile 
of concentrate six inches below the floor 
level and under the end of an upright pipe 
leading to the mixer did plaintiff lay 
himself open to his injury. Judgment for 
defendant was affirmed—McCreery v. West- 
moreland Farm Bureau Cooperative Asso- 
ciation. Pennsylvania Supreme Court, Western 
District. November 10, 1947. 15 CCH Nec- 
LIGENCE Cases 360. 

James Gregg, Portser, Gregg & McConnell, 


Louis E. Sensenich, Greensburg, Pennsylvania, 
for Appellant. 


Paul M. Robinson, 409 Huff Building, Greens- 
burg, Pennsylvania, for Appellee. 


HAND TRUCK STRIKES WORKMAN 





(MISSOURI) 
© Loading operations 
Laying of steel plate 


Plaintiff, a truck driver for the Pacific 
Inter-mountain Express Company, sustained 
injuries to his left arm while engaged in load- 
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ing a semi-trailer at the loading platform of 
defendant’s bakery. Plaintiff backed his 
truck and semi-trailer into one of the stalls 
at the loading platform so that the back of 
the semi-trailer was one foot to eighteen 
inches from the edge of the platform, and the 
floor of the semi-trailer about the same 
distance below the platform level. A flat 
sheet of steel was placed as a bridge be- 
tween the platform and floor of the semi- 
trailer. Hand trucks, loaded with crackers 
and cookies, were then moved by defend- 
ant’s employees from the platform into the 
semi-trailer, where they were unloaded by 
plaintiff and his helper. The petition al- 
leged that Holtgrave, defendant’s foreman 
in charge of loading operations, laid the 
steel plate; that defendant’s employees failed 
to provide a steel plate with one edge bent 
on an angle; that defendant’s employees 
carelessly pushed a hand truck loaded with 
cookies in such a manner that it struck 
the end of the steel plate, which moved off the 
platform under plaintiff’s feet; and that the 
forward end of the loaded hand truck then 
dropped down on the unsupported end of 
the steel plate, causing plaintiff to be thrown 
violently backward upon the floor of the 
semi-trailer and boxes dislodged from the 
handtruck to fall upon him. The jury re- 
turned a verdict against defendant bakery, 
but absolved defendant Holtgrave from neg- 
ligence. On appeal by the bakery, the judg- 
ment was affirmed, the court holding that 
the evidence was sufficient to support a find- 
ing that an employee other than defendant 
Holtgrave had laid the plate in a negligent 
manner.—Elgin v. Kroger Grocery & Bak- 
ing Company et al., Kroger Grocery & Bak- 
ing Company, Appellant. Missouri Supreme 
Court, Division Number One. November 
10, 1947. 15 CCH Necuicence Cases 345. 


WORKMAN FALLS 
FROM SHIP SCAFFOLD 


(CALIFORNIA) 


© Ship owner’s liability 
Subcontractor’s liability 


Defendant Amship Corporation operated 
a shipyard and had a contract to repair the 
U. S. S. “Aloith.” It entered into a sub- 
contract with defendant Harbor Ship Serv- 
ice Company under which the latter agreed 
to remove debris from the vessel. Harbor 


Ship, in turn, subcontracted to a drayman, 
one Fletcher, the job of carrying away the 
debris. Fletcher was required to furnish a 
truck and driver. Plaintiff was the driver 
of the truck. While removing debris from 
the ship to the truck, the scaffold upon 
which plaintiff was standing collapsed, and 
plaintiff was injured. The scaffold was built 
by Amship. In an action against the sev- 
eral defendants, the court reversed a judg- 
ment of nonsuit, holding that the question 
as to whether plaintiff was an invitee or a 
licensee of Amship should have been sub- 
mitted to the jury. It was also a jury ques- 
tion as to whether Harbor Ship did or did 
not invite plaintiff to use the short scaffold 
from which he fell. Plaintiff admitted that 
he had not been told by Harbor Ship em- 
ployees to use the short scaffold, but neither 
had he been told not to use it. Defendant 
Harbor Ship argued that it was not liable 
since it had not erected the scaffold and that 
even if it had invited plaintiff to use the 
scaffold, Harbor Ship was under no legal 
duty to see that it was safe. While im- 
portant, these factors were not conclusive 
A company might impliedly adopt an ap- 
pliance of another company and invite others 
to use it, and if it does so, the company owes 
to such invitees a duty to exercise reason- 
able care to see to it that the appliance is 
safe.—Biondini v. Amship Corporation et al. 
California District Court of Appeal, First 
District, Division One. October 10, 1947. 
15 CCH NEGLIGENCE CAsEs 344. 

John T, Taheny, Terence J. Boyle, for Ap- 
pellant. 


Johnson, Ricksen & Johnson, Stanley C. 
Smallwood, Brown, Rosson & Berry, for Re- 
spondents. 


FALL IN OPERA AUDITORIUM 


(ILLINOIS) 


@ Sale of war bonds 
Invitee v. licensee 





The Chicago Drama League had obtained 
permission from defendants’ manager to use 
the lobby of the Chicago Civic Opera House 
for the sale of war bonds and stamps before 
performances and during intermissions. 
The League selected the sales personnel, 
managed and directed them in their work 
and made all reports and remittances to the 
government. A custom arose, with the knowl- 
edge and acquiescence of defendants’ man- 
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ager, whereby the sales personnel entered 
the auditorium and occupied vacant seats 
during the performance. Plaintiff was en- 
gaged in selling bonds and stamps on the 
mezzanine floor. In attempting to go to a 
vacant seat during the performance, she fell 
and sustained injuries. Plaintiff contended 
that she was an invitee upon the premises, 
engaged in work in which the League and 
the government had a mutual interest; that 
under the duress of public opinion defend- 
ants were obliged to afford facilities for the 
sale of bonds in its foyer or risk the loss of 
the good will of the public and its patron- 
age; and that, therefore, defendants had a 
pecuniary or material interest in the sale of 
the bonds on their premises. The court ruled 
to the contrary. Defendants took no part in 
the sale of the bonds and stamps, but merely 
furnished the physical facilities and stored 
the strong box in the office safe. Neither 
the place nor the physical facilities were 
defective and no injury resulted from their 
use. Whatever interest defendants had in 
the sale of bonds from a patriotic standpoint 
was no greater or different from that of the 
more than 135 million residents of the United 
States. Plaintiff, being a mere licensee in 
entering upon the premises for the sale of 
bonds and stamps, remained a licensee when 
attempting to go to a vacant seat during the 
performance, and was not entitled to re- 
cover. Judgment for plaintiff was reversed. 
—Jones v. 20 North Wacker Drive Building 
Corporation et al. Illinois Appellate Court, 
First District. November 3, 1947. Released 
November 18, 1947. 15 CCH NEGLIGENCE 
Cases 377. 

Sidley, Austin, 
pellants. 

D'Isa & Arpaia, for Appellee. 


Burgess & Harper, for Ap- 


CHILD STUMBLES 
ON RAILROAD TRESTLE 


(SOUTH CAROLINA) 


®@ Lookout 
Contributory negligence 





Finding that there was no bread for sup- 
per, Mrs. Nettles sent her five-year-old son, 
Donald, and her eight-year-old niece to the 
store, which was located across defendant’s 
tracks. The children proceeded along one 
of the paths up the embankment and along 
one of the footpaths. As they started across 


the trestle, they heard the noise of a train 
approaching from the rear and commenced 
to run. The girl succeeded in crossing the 
trestle, but Donald, who had stumbled sev- 
eral times, was struck by the train and 
fatally injured. The trestle and footpaths 
had been used by pedestrians for a number 
of years with the knowledge of defendant. 
The engineer had seen that the crossing was 
clear, but thereafter had looked down to 
keep the hot water used by the fireman, who 
was wetting the deck, from scalding his 
legs. Thus he kept no lookout from a point 
200 feet south of the crossing until the engine 
was fifty or seventy-five feet from the trestle 
and knew nothing of the accident until the 
fireman told him that the engine had struck 
something. The jury returned a verdict 
against the railroad. Thereafter the trial 
court granted plaintiff's motion for a new 
trial as to the railroad, on the ground that 
the verdict was inadequate, and as to the 
engineer, on the ground that the verdict was 
contrary to the greater weight of the evi- 
dence. On appeal, the order granting the 
new trial was affirmed. The jury could rea- 
sonably infer that failure to keep a proper 
lookout amounted to a reckless and wilful 
disregard of the lives of those who might 
be on the tracks. Whether the parent was 
contributorily negligent was a question for 
the jury.—Nettles, Admr. v. Southern Rail- 
way Company et al. South Carolina Su- 
preme Court. September 24, 1947. 15 CCH 
NEGLIGENCE CASES 328. 

Moss & Moss, Orangeburg, South Carolina, 
Frank G. Tompkins, Columbia, South Carolina, 
for Appellants. 


J. Stokes Salley, A. J. Hydrick, Orangeburg, 
South Carolina, for Respondent. 


TREACHEROUS ICE RIDGES 
IN SIDEWALK 


(MINNESOTA) 


e Pedestrian injured 
Negligence as matter of law 


While plaintiff was exercising her sister’s 
dog, the latter ran ahead and across the street 
to join other canine friends who were holding 
a reunion. Wishing to keep the dog in sight, 
plaintiff quickened her pace. Just before she 
was about to step off the curb, she slipped 
and fell. At this location the intersecting 
sidewalk sloped toward the curb, which was 
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rounded at the corner and was about two 
inches higher than the sidewalk surface, 
thus serving as an artificial barrier whereby 
water and snow were held back and im- 
pounded. Snow and slush had accumulated 
and had been converted by alternate periods 
of thawing and freezing into a sheet of ice 
of sufficient thickness to conceal the curb. 
During the periods of thawing pedestrians 
had left heel marks and shoe imprints, cre- 
ating uneven ridges and. forming a treach- 
erous surface for a person on foot. Defendant 
contended that the icy surface upon which 
plaintiff fell was merely glare ice and that 
mere slipperiness of a sidewalk caused by either 
ice or snow is not a defect for which cities 
are liable. The court ruled to the contrary. 
“Clearly applicable,” it declared, “is the rule 
that a municipality is liable for injuries if it 
negligently permits an accumulation of ice 
and snow to remain on a sidewalk for such 
a length of time as to cause the formation 
of slippery and dangerous ridges, hummocks, 
depressions and irregularities.” Defendant 
had constructive notice of the dangerous 
condition of the sidewalk in the well-estab- 
lished residential area for a period of from 
ten days to two weeks. Failure to remedy 
the condition charged it with negligence as 
a matter of law. Judgment for plaintiff was 
afirmed.—Woodring v. City of Duluth. 
Minnesota Supreme Court. October 31, 1947. 
15 CCH Necticence Cases 341. 

Thorwald Hansen, 1008 Alworth Building, Du- 


luth, Minnesota; Fred Weddell, Two Harbors, 
Minnesota, for Respondent. 

Harry Weinberg, City Attorney; Harry T. 
Lathrop, Assistant City Attorney, 440 Court 
House, Duluth, Minnesota, for Appellant. 


MINOR STRUCK BY INTERURBAN 


(CALIFORNIA) 
e@ Last clear chance doctrine 


Plaintiff, a ten-year-old boy, alighted from 
a northbound interurban car while it was mov- 
ing at a speed of from three to five miles 
per hour, ran around the rear end, stopped, 
and then started to cross the southbound 
track, whereupon he was struck by a south- 
bound car. When plaintiff stopped behind 
the northbound car, he looked north and 
saw a car between 250 and 300 feet away. 
He thought he had time to cross and pro- 
ceeded to walk until he was struck a step 
and a half inside the southbound tracks. 


He saw the car the second time when it 
was fifty feet away and started to turn to 
jump out of the way, but was struck before 
he could escape. On appeal from a judg- 
ment for defendants, plaintiff contended that 
the court erred in refusing to instruct on 
the last clear chance doctrine. The court 
answered: “It is not enough under the last 
clear chance doctrine that plaintiff is merely 
approaching a position of danger, for until 
he has reached a position of danger, he has 
the same opportunity to avoid the accident 
by the exercise of ordinary care as has the 
defendant. It is only in cases in which, after 
plaintiff reaches a position of danger, de- 
fendant has a last clear chance to avoid the 
accident by the exercise of ordinary care, 
and plaintiff has no similar chance, that the 
doctrine is applicable.” After running, plain- 
tiff came to a sudden halt and then walked. 
He was not in a position of danger until 
after taking a few steps, when he was on 
the southbound track. This was a matter 
of but a second or two and gave the motor 
man not only no clear chance, but no chance 
at all, in which to act. The act creating the 
peril occurred almost simultaneously with 
the happening of the accident. Judg- 
ment for defendants was affirmed.—Rather, 
etc. v. City and County of San Francisco 
et al. California District Court of Appeal, 
First District, Division Two. September 30, 
1947. 15 CCH NEGLIGENCE Cases 283. 


Fitz-Gerald Ames, for Appellant. 


John J. O'Toole, City Attorney; Thomas C. 
Ryan, George A. Helmer, Deputy City Attor- 
neys, for Respondents. 


ANTIQUATED ROWBOAT SINKS 


(ILLINOIS) 


@ Minors drowned 
Municipality’s liability 

Two minors were drowned when the row- 
boat in which they were riding on Lake 
Bloomington sank. They had rented the 
rowboat from defendants Sims, city em- 
ployees who had custody of the several row- 
boats owned by the city. Plaintiffs’ amended 
complaint alleged that the rowboat was 
antiquated, unsafe and unstable, and lacked 
sufficient buoyancy and stability or free- 
board when occupied to enable it to with- 
stand large waves created by the action of 
the wind, which waves were augmented by 
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the operation of power boats licensed by the 
city to operate on the lake. The trial court 
granted defendants’ motion to dismiss, stat- 
ing that it appeared that the city was operating 
Lake Bloomington as a recreational facility 
for the public at large, that this constituted 
a governmental function, and that neither 
the city nor its employees were liable for 
damages. The reviewing court took a dif- 
ferent view. An examination of the com- 
plaint showed that there were allegations 
that the city maintains Lake Bloomington 
for water supplies; that the city owns and 
rents rowboats to persons who apply for 
them for use on the lake and collects fees 
therefor; and that the city licenses the op- 
eration of power boats on the lake. There 
was no allegation that the lake was used 


W007 eee eee 


for recreational purposes. The mere fact 
that the city operates boats on the lake does 
not compel the conclusion that these boats 
are used for recreational purposes. Judg- 
ment of the lower court was reversed and 
the cause remanded with directions to over- 
rule defendants’ motion to strike.—Cates, 
Admr., et al. v. City of Bloomington et al. 
Illinois Appellate Court, Third District. 
October 29, 1947. 15 CCH NEGLIGENCE 
Cases 352. 

Branson Wright, 2064 North Center Street, 
Bloomington, Illinois, for Appellants. 


Richard M. O’Connel, Unity Building, Bloom- 
ington, Illinois, for City of Bloomington. 

Costigan, Wollrab & Yoder, 210 E. Washing- 
ton Street, Bloomington, Illinois, for Harold 
and Catherine Sims. 
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States Approve Coin Machine Aviation Accident Policy 


Thirty-six states have now approved the aviation accident policy which 
Associated Aviation Underwriters dispenses by coin machine at major air travel 


centers, 


Illinois approved the installation recently, and three west coast states, 


Texas and Oklahoma are expected to follow in the near future. 


Damage Suit Arouses Interest in State Fair Liability 
A $50,000 damage suit filed in 


Detroit against the Michigan State Fair 


manager and other defendants has aroused interest in public liability coverage, 
which is expected to be the leading topic at the annual convention of the 


Michigan Association of Fairs. The suit resulted from an incident on the midway 
of the state fair in which a ten-year-old boy lost an eye when a carnival barker 
kicked him after finding the youngster peeping under a tent. Both the owners 
and employees are being sued by the father of the injured boy. 


Insuring Self-Insurers Held Direct Coverage 


Michigan’s Attorney General recently ruled that companies insuring self- 
insurers are not writing reinsurance in the meaning of the insurance code, but 
are providing a form of direct coverage. The opinion reiterated a former ruling 
that stop-loss insurance is not reinsurance, that so-called self-insurers are not 
insurers within the meaning of the insurance code, and that any company insuring 
these self-insurers is writing primary insurance. 
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The following index centains references to all court de- 
cisions and other material contained in the twelve issues 
of the JOURNAL, published during the year 1947—from 
January through December. The jurisdiction in which each 
case was decided appears in parentheses after the index 
tepic. As an additional aid to the user of the index, 
each page reference has been supplemented by a refer- 
ence to the month of the issue in which the page appeared. 
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Electrician’s bond (Wash.)...... 
Brokerage practice 
Assignment of future dividends 
Statute violated (N. Y.)... 
Casualty companies 
Personal property floaters 
Right to issue (Ky.).. Mar.— 
Combination life, health, accident poli- 
cies 
Cash surrender value, statement of 
Duty to tnclude (Ky.)..........Jan.— 
Commissions 
Agent sharing with insured 
Selling automobile insurance (N. Y.) 
Apr.— 


Dec.—1095 


May— 416 


June— 


..May— 


Commissions, illegal payment 
Agency representing insurer 
Financial interest of directors (Cal.) 
Feb.—138 
Cooperative rate- -making 
Anti-trust laws, exemption from (Tex.) 


County’s Hability 
County truck damaging automobile 
Repair claim (Ala.).. ..May— 420 
Credit unions 
Automobile insurance survey 
Right to make (Cal.) a 
Deferred annuity death benefit 
Gross premium tax 
Deductibility as return “——9 
(Md.) ‘ 


Jan.— 42 
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Page , Page 


“Attorney General Says, The’’—continued “Attorney General Says, The’’—continued 


Disability insurance for employees 
Corporation's right to provide (Minn.) 


Driver's license, suspension of 
Garage employee driving customer's 
car 
Customer, 
(Md.) , 
Hearings (Ga.) 


Employees’ annuity 
Building and loan association, state 
chartered 
Right to purchase (N. D.) 
Extra-policy benefits 
Medical and surgical benefits 
Violation of statute (Fla.) 
Extraterritorial contracts 
State regulation (Ky.) 
Financial Responsibility Law 
Automobile renting agencies, applica- 
tion to (Ky.) . 
Exemptions 
Driver of state-owned vehicle 
(Iowa) ’ ; Dec.—1097 
Garage employee driving customer's 
car 
Customer, garage owner insured 
(Md.) aa ..+...- Aug.— 710 
Insurer's certificate of coverage 
Agency of driver (Md.).. July— 609 
Kentucky statute Jan.— 43 
Navy grounds, applicability to (Md.) 
; July— 608 


garage owner insured 
Aug.— 710 
. .Dec.—1097 


Apr.— 333 


. Apr.— 332 


..June— 511 


Withdrawal of certificate 
Filed by mistake (Md.) 
Fire and marine insurance 
Excess broker's license 
Foreign risks (Pa.).... 
Fire insurance 
Installment premium endorsement 
Rebate law (Okla.) Aug.— 709 
State fair, eligibility (Ky.) Nov.—1009 
Termite operators 
Choice of insurers (Ala.) 
Fire loss 
State property 
Recouped from state fund (Ky.) 


Dec.—1097 


.. July— 609 


..May— 418 


Local investment laws (Minn.).. Aug.— 708 
Nonprofit health service organization 
Insurance laws, application to (Md.) 
: ..Apr.— 332 
Privilege of doing business 
Renewal fee (Ky.) 
Service of process 
Separate v. single fee (Minn.). .Dec.—1094 
Foreign mutual insurers 
Resident policyholders 
Assessability (Ky.)... 
Fraternal benefit societies 
Age limitation 
Foreign insurer, application to (Cal.) 


Jan.— 43 


Feb.— 137 


Funeral director 
Stock ownership in burial association 
3} eee Dec.—1095 


Group accident and health insurance 
Eligibility 
City real estate board (Pa.).. Sept.— 817 
Institute of certified public account- 
ants (Pa.) .. Rea Sept.— 817 
Group insurance 
Dependents of employees 
Eligibility (Cal.) ; 
Deputy sheriffs, right to (La.).. 
Premium payments 
Wage assignment by employee (Iowa) 
; 2 Aug.—708 


.. Feb.— 138 
Mar.— 232 


School employees 
Premiums from public funds (Tex.) 
a . June— 512 
Trade associations 
Essential characteristics of (Cal.) 
Fs .. Feb.— 136 
Health and accident insurance 
Employee, on 
Insurable interest (Ga.) Nov.—1008 
Recurring cash award for good health 
Authority to issue (Mich.) May— 418 
Hospital insurance 
Emergency clause 
Commissioner’s authority to define 
(Mich.) Nov.—1009 
Exclusion in face of policy 
Omitted from back of policy (Ga.) 
; .....July— 608 
Hospital, medical expenses 
Injured athlete 
Student activity fund (Okla.)..June— 512 
Hospital service 
Foreign insurer 
Right to do business (Ky.) 
Hospitalization association 
Investments 
Real estate of incorporator (Ky.) 
Nov.—1008 


June— 511 


Insurance brokerage 
Widow's sale to broker 
Percentage of commissions 
(N. Y.) 
Insurance brokers 
Office in department store 
Recommendation to customers 
(N. Y.) 
Insurance companies 
Consolidation (Okla.) 
Investments 
International Bank securities (Mich.) 
Nov.—1009 


..May— 417 


.Mar.— 233 


Loans on residential property 
Life insurance required as security 
(Tex.) Sept.— 818 
Loans to corporations 
Interlocking directors, officers 
(N. D.) ig 
Writing mortgage loans 
Licenses required of (Fla.) 


Inter-insurance exchanges 
Authority to operate (Ga.). 
Investments 
Minimum 
FHA secured loans (Fla.) 
Real estate 
Foreign insurers (Mo.)... 
Maximum amount (Cal.) 
Requirements (Colo.) 


Sept.— 816 


June— 510 


. .Nov.— 1011 


..May— 416 


..May— 417 
June— 510 
June— 510 
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Automol 


Page , Page 
Cargo 


“Attorney General Says, The’’-—continued “Attorney General Says, The’’—continued 


Licenses, applications for 
Issuance subject to Saas (Cal.) 
eas Mar.—- 233 
Life insurance 
Scope of term (La.) 


Life insurance companies 
Investments 
Corporate capital stock (Tex.). July -- 609 
Premium tax 
Outstate policyholders (Neb.)..Nov.—-1011 


Liquefied petroleum gas 
State insurance requirements 
Installers of systems, application to 
(Okla.) Dec.—1097 
Malpractice actions 
Statute of limitations (Okla.) 
Medical benefits for employees 
Corporation's — to provide (Minn.) 
Aug.— 711 


June— 511 


Sept.— 817 


Mortgage loans 
Incident to insurance (Fla.) 
Municipality's liability 
Natural gas distribution plant 
Negligence of employees (La.) Apr.— 332 


Mutual assessment company 
Twenty-year paid-up policy 
Ultra vires (Tex.) 
Mutual insurance companies 
Assessment rights (Wash.) 
Forfeiture of franchise 
Military service tolling (Ala.)..Dec.—1095 


National Service Life Insurance 
Realty purchased with proceeds 
Tax exemption (N. Y.) 
Survey of procedures 
Authority to hire experts 
(D. C.) 
Officers of insurance companies 
Interest in contracts (Mich.) 
Police beneficial association 


Insurance laws, neon from (Md.) 
..May— 416 


June— 510 


Aug.— 710 
Nov.—1011 


Feb.— 138 


Dec.—1096 


Nov.—1010 


Premium taxation 
Dividends 
Applied to purchase paid-up insur- 
ance (Fla.) : Mar.— 232 
Waived premiums (Fla.) Mar.— 232 
Public liability and property damage in- 
surance 
State automobiles 
Status of conveyor-owned cars 
(Mich.) 
Public liability insurance 
School busses 
Authority to procure (Ark.) 
Rates 
Approval by Commissioner (Wash.) 
Mar.— 231 


Nov.—1009 


Nov.—1008 


Retroactive effect (Ala.).... 
Rating bureaus 
Foreign subscribers 
Governing board representation 
(Ind.) ....... .Nov,—1011 
Services, borrowing of 
Contracts with other states (N. Y.) 
.Feb.— 137 


Dec.—1094 
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Real estate investment 
Maximum amount (Cal.) 
Requirements (Colo.) 

Reciprocal insurance exchanges 
Authority to operate (Ga.) 

Sickness benefits for employees 
Corporation's right to ontenni (Minn.) 

.. Aug.— 711 


June— 510 
.. June— 510 


..Nov.—1011 


Soil conservation districts 
Insurance requirements (Okla.). Jan.— 42 
State fire and tornado insurance plan 
Removal of hazards 
Rerating procedure (Ky.) 
State institutions 
Insuring supplies of 
Use of revolving fund (Okla.).. 


State trade school's liability 
Pupils, death of or accident to (Ga.) 
; . Sept.— 818 
Teachers, death of or accident to (Ga.) 
. Sept.— 818 


Sept.— 816 


Jan.— 43 


State university's : Hability 
Truck driver's a (Okla. ) 
. Sept.— 817 


State’s ability 
Negligence of state employee 
Highway truck accident (Ga.). Dec.—1096 
School bus accidents (Okla.) .May— 420 
Taxation 
Retaliatory laws (Minn.) Feb.— 137 
Title insurance and abstract company 
Insurance laws, application to (Ky.) 
; . ‘ ; Nov.—1010 
Title insurance, writing of 
Foreign insurer 


Requirements (Colo.) Sept.— 816 


‘‘Automobile Garage and Service Station 
Coverage”’ 
By Wilder Lucas 


Automobile Policies 
Applications 
Reinstatement or new policy 
Binder receipt (Ga.) 
Automatic insurance 
Newly acquired vehicle 
Accident within 30 days (Ind.)..Mar.— 252 
Binder receipt 
Action on 
Necessary elements of contract (Ga.) 
. July— 631 
Application forwarded to company 
Refusal received after accident (Ga.) 
July— 631 


July— 631 


Both vehicles covered 
Concurrent negligence 
Apportionment of liability (La.) 


Breach of cooperation clause 
Insured releasing tortfeasor (Ill.) 


Cancellation 
Insurer's right to 
Agent's failure to send — 7 
(Mich.) .Feb.— 147 
Notice to insured 
Misaddressed (Tex.) .. 
Notice to insurer 
Consent unnecessary (Va.) 


.. Apr.— 339 
.Feb.— 149 
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Automobile Policies—continued Page 
Cargo insurance 
Breach of contract 
Rental agreement (Cal.) 


Collision insurance 
Appraisal, insurer's right to 
Car sold for salvage (Okla.) 
Conversion of vehicle 
Refusal to deliver (Tenn.) 
Countersignature delayed 
Period of liability (Mo.) 
Damages recoverable 
Actual value v. OPA (Okla.).. 
Transfer of title 
Insurer’s consent (Colo.) 


Comprehensive coverage 
Collision exclusion 
Rock breaking oil pan (Tenn.) Nov.—1021 
Temporarily blinded, collision 
(cD. C.) 
Collision or upset exclusion 
Leaving road, overturning 
(Ark.) 
Exclusion clause 
Ambiguity (La.) 
Mechanical breakdown exclusion 
Latch broken, hood thrown back 
(Tenn.) .. June— 527 
Mechanical failure exclusion 
Damage to motor (Mo.) 


Compulsory insurance on taxicabs 
Two policies issued 
Effective dates (Ky.) May— 


Concealment of material fact 
Brother's custody of car 
Increase of risk (Conn.).......May— 


“Confined to’’ mechanical breakdown 
Latch breaking, hood thrown back 
Car damaged (Tenn.). .. June— 
Contracts 
To procure insurance 
Conditional sale of car (Pa.) 
Coverage of policy 
Farmer's business use 
Truck rented to government 
(N. H.) ; 
“Death by accident’’ coverage 
Tort recovery, ‘‘wilful, wanton, reck- 
less"’ 
Ground of liability (Mass.) 
Defense of suit by insurer 
Reservation of rights 
Breach of cooperation clause 
(Mass.) 
Description of vehicle 
Sufficiency of identification 
Explanation of ambiguity 
(N. C.) 
Driver’s insurer v. ow ner’ s insurer 
Excess insurance clause 
Principal obligor (Pa.) May— 439 
“Employee of named insured’’ exclusion 
Employee of independent contractor 
(S. C.) es . .Nov.—1028 
Employee's use of own car 
Allowance given by employer 
Garnishment proceeding (Fla.).Mar.— 250 
Endorsement construed 
‘Towed or carried"’ exclusion 
Motorized concrete mixer 
(Cal.) 


Oct.— 928 


Oct.— 932 
Oct.— 927 
.. Aug.— 717 
Oct.— 932 
. .Nov.—1029 


Aug.— 722 


Oct.— 922 


Mar.— 252 


Aug.— 720 


Feb.— 


June— 


Apr.— 339 


Dec.—1106 


.. Aug.— 719 


Automobile Policies—continued Page 


Fire exclusion 
Collision endorsement 
Fire insurer v. collision insurer 
.. Apr.— 343 
Garage insurer v. owner’s insurer 
Omnibus coverage 
Garage exclusion (Va.) 
Garage liability policy 
“In charge of’’ exclusion 
Bailed car damaged (Cal.) 
Garnishment proceedings 
Cancellation clause 
Consent unnecessary (Va.). 
Estoppel 
Payment of employee’s attorney 
(Fla.) Sarat nes ..Mar.— 250 
Failure to settle claim 
Privity of contract (Ga.) Aug.— 728 
Insured’s employee pleasure driving 
Rider construed (Mo.) ... Aug.— 730 
Nonownership liability (Mo.).....Aug.— 717 
Omnibus coverage 
Moving car from alley (R. I.)..Aug.— 726 
Satisfaction to limits of — 
Nonsuit (Ga.) 
General agent’s liability 
Failure to send daily report 
Company’s claim for loss 
(Mich.) 
General blanket coverage 
Leased trucks 
Claim against lessor’s insurer 
(S. C.) 
Insurer's liability 
Absolute, occurrence of loss 
Massachusetts statute construed 
(N. H.) . Oct.— 
Contribution 
Comparative negligence (Wis.). May— 434 
Loss payable endorsement 
Exclusion breached by insured 
(La.) ‘ .....May— 434 
Single interest, collision coverage 
Mortgage endorsement (N. C.).June— 439 
Two policies 
Excess insurance (Cal.)........ May— 433 
“Insuring agreement’’ construed 
Motor vehicle defined 
Semi-trailer truck (Ga.) Oct.— 926 
Interstate Commerce Commission en- 
dorsement 
Lack of certificate 
Insurer's liability (Tenn.).. 
Livery conveyance exclusion 
Car used as taxi 
Towed, destroyed by fire 
(Tex.) . 
Loading and unloading clause 
Overflow of oil tank in cellar 
Dwelling ignited (Mass.) 
Motor truck merchandise policy 
Goods loaded for shipment or in transit 
Inactive semi-trailer (N. Y.)....July— 618 
Nonownership liability endorsement 
Operation of employees’ cars 
Coverage of employees (Mo.)..Aug.— 717 


.. June— 525 


.. June— 532 


Feb.— 149 


.. Aug.— 728 


Feb.— 147 


.. July— 


Mar.— 246 


. .Dec.—1100 


. Apr.— 344 
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Automobile Policies—continued Page Automobile Policies—continued Page 


Notice 
Accident, to insurer 
“‘As soon as practicable”’ 
(La.) Jan.— 53 
(N. H.) Aug.— 716 
Given to broker (Cal.).. May— 442 
Action, to insurer 
Financial ae law 
(Ohio) . are * May— 440 


Omnibus dene 
Employee using own car 
Business of insured (Mo.) 
Employee's personal use 
Companion driving (Va.) 
Garage exclusion 
Employee taking car to garage 
(La.) May— 431 
(N. H.) July— 620 
Garage, service station exclusion 
Garage employee driving (Va.) June— 525 
Permission of named insured 
Lease of truck (Colo.) 
Permissive use 
Moving car from alley (R. I.)..Aug.— 726 


Aug.— 717 
Oct.— 927 


Apr.— 342 


Operator's policy 
Financial responsibility law 
Reservation conflicting with 
(Pa.) Aug.— 
Workmen's compensation exclusion 
(Pa.) Aug.— 


Permissive use of vehicle 
Given to move car from alley 
Hours later, car moved again 
cm. 2.3 Aug.— 
‘“‘Public conveyance’ exclusion 
‘Share the ride’’ agreement 
(Mich.) June— 
Violation by insured 
Mortgagee’s claim (Tex.) Jan.— 
Reimbursement, insurer's right to 
False subrogation executed (La.) June— 
Rider construed 
Employee of insured 
Personal mission (Mo.) Aug.— 7. 
School bus insurer's lability 
Endorsement 
Board member killed (Ky.) Nov.—1026 
Status of occupant 
Determined in law action 
Res judicata (Mass.) 


Subrogation 
Insurer suing tortfeasor 
General release by insured 
(I11.) June— 533 
Lessee’s insurer v. lessor’s insurer 
(S. C.) July— 627 
Release concealed 
Condition precedent (La.) 
Territorial restriction rider 
500 mile radius 
Trip to Florida (Fla.) 


Theft insurance 
Employee joyriding 
Intent of taker (Okla.) 
Proof of loss 
Waiver (Va.) 
Truck moved closer to curb 
Unauthorized employee (Ohio) July— 619 


Dec.—1110 


June— 525 


Dec.—1101 


May— 429 
Apr.— 353 
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Workmen's compensation exclusion 
Truck rented 
Transporting worker (N. H.)..Aug.— 724 


Automobiles 


Abutment, car driven off 
Municipality's liability 
Invitation, lack of (Mo.) 
Alighting bus passengers injured 
Due care 
Rebuttal evidence (Mo.) Jan.— 52 
Icy step (Conn.) ....... Aug.— 729 
Ambulance driver's lability — 
Door opening 
Occupant falling out (Tenn.)...Oct.— 931 
Animals injured 
Fall v. physical contact 
Speed (Tenn.) 
Radius of headlights (La.) 
Argument of counsel 
Inadmissible material 
Comment on failure to use 
(N. H.) 
Reference to Army meee 
(Tex.) Apr.— 346 
Assumption of risk 
Guest's 
Riding on platform of truck 
(Wis. ) ess Oct.— 921 
Assured clear distance ahead 
Pennsylvania Turnpike, truck on 
Applicability of rule (Pa.) . Aug.— 718 
Backing vehicles 
Driveways 
Infant killed (La.) Nov.—1024 
Parked position, busy thoroughfare 
Motorcyclist injured (N. H.)...Dec.—1104 
Bailee's liability 
Car stolen from parking lot (R. I.) 
.eseeees JUNe— 530 


..Mar.— 251 


June— 523 
.. June— 528 


Apr.— 349 


Garage, being repaired 
Destroyed by fire (Idaho). 
Garage fire 
Burden of proof (Tenn.) 
Bailment 
Car stolen from garage 
Limitation of liability (Tex.)...July— 623 
Owner-occupant to driver 
Asleep in back seat (Pa.)..... Apr.— 340 
Bailor’s Hability 
“U-drive”’ car, tort of bailee 
Dangerous instrumentality (S. C.) 
Le see Oct.— 924 


. Dec.—1100 
..Feb.— 140 


Bankruptcy 
Discharging judgment 
“Willful and malicious’’ exception 
(Cal.) re Apr.— 347 


Bicyclist injured 
Speeding into intersection 
Sudden appearance doctrine (La.) 
eee Nov.—1022 
Stopped for Hight 
Right turn of tractor-trailer (Tenn.) 
mae : ..Feb.— 150 
Swaying truck-trailer (Mass.)...June— 539 


Brakes 
Defective 
Negligence per se (Ind.) 
Manufacturing defect 
Unavoidable accident (Cal.)...June— 534 


Feb.— 141 
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Automobiles—continued Page Automobiles—continued Page 
Bridges Children injured—continued 
Guardrail, car crashing through Highways, walking on 
Speed (Wash.) Inadequate brakes (Ind.) 
Bus company’s liability Struck from behind (Ky.) 
Assault by driver : Overhanging branches, struck by 
Scope of employment (Tex.) Aug.— 715 Care of driver (Cal.) 
Children injured Path of taxi, darting into 
Alighting, ring catching on bar Unavoidable accident (Ky.) 
(Ky.) Feb.— Policeman driving, official duties 
Children running across street (Cal.) Municipality's liability (Fla.)..Feb.— 147 
July— Running board of truck 
Care of driver (N. H.) 
Running into side of truck (Pa.) 
June— 533 


Sept.— 832 ..Feb.— 141 


Dec.—1103 
Nov.—1023 


. .Oct.— 929 


Pedestrian injured 
Intersection, crossing (Mo.) Feb.— 
Radiator boiling over ‘ rates 
Station attendant injured (Tex.) School bus, alighting from 
Jan.— Ring catching on bar (Ky.). 
School bus, discharged from 
Approacher skidding (Pa.) 
Sidewalks, walking on 


Oct.— 931 


Feb.— 147 
Roaring motor, moving forward 

Pedestrians injured (Conn.) July— 
Safety zone, duty to protect 


Aug.— 719 


Pedestrian injured (La.) June— 
School bus, child discharged from 
Approacher skidding (Pa.) . Aug.— 
U-turn in middle of block 
Collision with motorcycle (Tenn.) 
June— & 


Car moving, door opened (Cal.) 
June— 529 
Streets, crossing 
Running ahead of mother (Iowa) 
May— 441 
Streets, crossing diagonally 


Speed, lookout of driver (N. C.) 


Bus passengers injured Nov.—1022 


Car running into bus 
Bus striking tree (Ariz.) 
Car skidding into path of bus 
Speed of bus (Utah) 
Luggage falling from rack 
Negotiating curve (Cal.) 
Passing vehicle, collision with 
(Ark.) Dec.—1100 
Skidding 


Streets, running into 

Duty of motorist (Tenn.)... Mar.— 240 

Struck by bus (Cal.) .. July— 633 
Taxicab, falling out 

Parent's contributory negligence 

(Ohio) Feb.— 

Truck, falling from 

Driver's failure to discover (Va.) 


May— 486 
Dec.—1108 


May— 430 


Emergency instruction (Va.) Apr.— 348 .- Oct.— 


Walking, playing along highway 
Gross negligence of bus driver 
(Tenn.) Jan.— 


Res ispa loquitur (Va.) 
Standing in aisle, fall 
Failure to provide seat (Tex.). Dec.—1105 
Stopping away from curb 

Lack of obstruction (N. J.) Mar.— 249 
Victory Motor Vehicle Act 

Constitutionality (Wash.) May— 440 


Carrier's liability 


Apr.— 348 


Community property 
Husband's right of management, con- 
trol 
Statute construed (Cal.) Mar.— 


Comparative negligence 
Opposing traffic collision 
Children injured Pr s 


Wrong side of road (Wis. 
Discharged in unsafe place (Tex.) = : ( ) 
May— Concurrent negligence 
Deviation from storage contract Bridge, collapse of 
(D. C.) . Feb.— Unprotected post, car hitting (Va.) 


Aug.— 721 
Passenger falling out of door Truck sideswiped ia 


Overcrowding of taxi (D. C.). .Sept.— Subsequent rear-end collision 
Rope on trolley bus (S. D.) 


Striking garbage truck worker 
(Cal.) . . May— Conditional sales contract 


Date of completion of sale 
Owner's liability (Fla.) 


Contractors’ liability 
Dead-end intersection 
Failure to warn (Tenn.) July— 
Highway, war plant area 

Termination of responsibility 

(Tenn.) July— 630 

Hole in street 

Motorcycle striking (Ala.) 
Truck backing 

Children injured (R. I.) 
Utility poles on grass plot 

Public nuisance (Md.) 


Dec.—1102 


Transportation furnished by employer 
Right of action against carrier 
(Mont.) Sept.— 


Children injured 

Alley, struck by truck 

Humanitarian doctrine (Mo.) Apr.— 350 
Backing truck 

Contractor's liability (R. I.)...Oct.— 923 
Backing vehicle 

Damages (Conn.) Jan.— 57 
Bicycle, emerging from driveway 

Running into path of auto 

(Cal.) Dec.—1105 


Oct.— 923 
Oct.— 923 


Feb.— 143 
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Automobiles—continued Page 


Contributory negligence 
Guest's 
Intoxication of host, knowledge of 
(Tenn.) Dec.—1099 
Counsel 
Prejudicial argument 
Matters not in evidence (Mo.)..Feb.— 154 
Cow struck 
Motorist’s wife leaving car 
Injured cow running into wife 
(Wis.) Aug.— 721 
Damages 
Fright and nervous shock 
No contact (Miss.) 
Pecuniary loss 
Pleading, necessity for (Mo.)..Feb.— 154 
Permanent injuries 
Failure to heal (‘Fex.) 
Punitive 
Drunken driving (D. C.) 
Three-month-old child 
Brain, eye, leg injuries (Minn.) 
Sept.— 834 


Oct.— 930 


Feb.— 142 
May— 436 


‘‘Drive other cars'’ coverage 
Furnished for regular use exclusion 
‘“‘Member of household’’ construed 
(Cal.) Oct.— 933 
Driving over scales 
Overweighing, subsequent use 
Intervening negligence (Kan.) July— 624 
Overpayment for purchases (Kan.) 
; July— 624 


Emergency 
Swerving to avoid approacher 
Parked vehicle struck (Conn.) .Oct.— 928 


Emergency vehicles 
Ambulance, policeman driving 
Traffic light disregarded (Ohio) 
Aug.— 729 
County police car 
Speed statute construed (Ky.)..Aug.— 727 


Employee v. independent contractor 


Painter knocked from scaffold 
Control of work (Ga.) Feb.— 154 


Employee's action against tortfeasor 
Transportation furnished by employer 
Accident en route to work (Mont.) 
Sept.— 829 
Employer-employee relationship 
Personal mission of employee 
Dual purpose, benefit (Mo.) 
Family purpose doctrine 
Son permitting friend to drive 
Son's control of car (Ga.) 


Federal Tort Claims Act 
Individual joined as joint tortfeasor 
Congressional intent (Md.) Feb.— 144 
Subrogation 
Statute construed (Tex.) 


Filling station struck 
Pillars on right-of-way 
Nuisance (Ark.) 
Financial responsibility laws 
License suspended 
Mandatory act (Mich.) 
Notice to insurer 
Action against insured (Ohio). May— 441 
Revocation of license 
Constitutionality (Ohio) 


July— 631 


July— 626 


Dec.—1105 


Aug.— 718 


May— 434 


Apr.— 340 
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Automobiles—continued Page 


Fire hose in street 
Motorcyclist injured 
Municipality’s lability (Ga.)....Apr.— 352 


Garage employee injured 
Directing patron onto hoist 
Defective brakes (Ore.)....... Aug.— 726 


Garage’s liability 
Friend of patron injured (Ohio). .Nov.—1021 
Theft of parked car 
Pedestrian injured (D. C.) .. June— 528 
Governmental claim 
Wages, hospitalization paid to soldier 
Tortfeasor’s liability (Cal.)....July— 621 


Gross negligence 
Drag link breaking 
Speed, gravel road (Ga.) 
Governmental liability 


Suability of federal agency (Nev.) 
each ewes .Mar.— 239 


. Oct.— 930 


Guest statute 
Child riding on trailer 
Alighting before stopped (Ark.) 
Apr.— 349 
Private roads, application to 
Accident on army base (Ohio). .Nov.—1024 


Guests or occupants 
Eight-year-old child 
Assist unload melons (Cal.)...Nov.—1023 
Job applicants being returned to camp 
Host’s liability (Wash.).. .. June— 539 
Joint employees of missionary society 
En route to conference (Colo.) 
....Nov.—1023 


Highway workman injured 


Painting divisor line (Pa.) June— 525 


Hit and run statute 


Jury instruction (Ga.) Apr.— 348 


Horse injured 
Darting into path of truck 
Speed, lookout (La.) 


Host’s lability 
Car overturning 
Guest sleeping (Mass.) 
Car overturning, wet road 
Wanton injury (Ala.) 
Curve, control lost 
Wheels caught in tracks (Va.) Aug.— 725 
Falling asleep 
(Mich. ) ; Nov.—1024 
(Ore.) June— 524 
Guest injured 
Riding on platform of truck 
(Wis.) .. Oct.— 921 
Intersection collision 
Attention diverted (Ind.) 
Lookout (Ore.) 
Intoxication 
Contributory negligence 
CRUD nccces oat Mar.— 247 
Leaving road (Kan.) ....... Jan — 
Guest driving (Wis.) Mar.— 248 
Passing forward vehicle 
(Tenn.) oa 
Speed (Va.) a e . 
Thirteen-hour driving statute 
(Va.) we eeeee. Sune— 527 
Speed, recklessness (Ark.) Dec.—1111 


Apr.— 350 


Sept.— 832 


Aug.— 727 


June— 535 
June— 531 


Aug.— 724 
June— 527 
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Automobiles—continued 
Host’s liability—continued 
Speed, wet pavement 
Windshield wiper not working 
(Ga.) 
Striking light pole 
Inattention of driver (Mo.) 
Wilful misconduct 
Defective brakes (Cal.) 
Instructions to jury (Cal.) 
Wrong side of road 
Physical facts (Minn.) 
Humanitarian doctrine 
Pedestrian crossing intersection 
Trolley bus, struck by (Mo.) 
Husband and wife 
Tort actions between 
Liability of husband's insurer 
(N. H.) 
Imputed negligence 
Driver to fire lieutenant (Okla.) 


Page 


Nov.—1026 
Nov.—1025 


May— 438 
July— 635 


Dec.—1101 


Feb.— 153 


Oct.— 924 


Nov.—1028 


Driver to owner-occupant-employer 


(W. Va.) 
Driver to passenger 
Right to share control (Pa.) 
Driver to permittee occupant 
(Cal. ) 
Truck driver to owner 
Truck occupant injured 
(Minn.) 


Instructions 
Cautionary 
Discretion of court (Mo.) 


Insurer's liability 
Conversion of insured vehicle 
Refusal to deliver to insured 
(Tenn.) 


Jan.— 50 


Aug.— 718 


June— 529 


July— 632 


Feb. 


Automobiles—continued 
Last clear chance 
Bicyclist injured 
Driveway, emerging from 
(Cal.) seg 
Leaving gas station 
Wrongful death action 
Due care, presumption of 
(Mass.) . iu ake 
Leaving road 
Drowsiness of truck driver 
Occupant injured (Conn.) 


Loading platform 
Workman stepping onto truck 
Driver moving forward (S. C.) 


Log trucker’s liability 
Rolling log onto truck, fall 
Volunteer injured (N. Y.) 


Loss of wife's services 
Prior action by wife 
Lack of privity (Vt.) 
Mechanic injured 
Working on unlighted trailer 
Owner’s liability (Minn.) 
Misconduct of juror 
Visiting scene of accident 
Without consent of court (Va.) Apr. 


Motor Vehicle Department records 
Inspection by attorney 
Mandamus (Md.) 


Municipality's liability 
Governmental function, immunity 
Collection of garbage (La.) 
Hole in street 
Motorcyclist injured (Ala.) 
Icy street condition 


Jan. 


Oct. 


Oct. 


Sept. 


Mar. 


Apr. 


Apr. 


Oct. 
Oct. 


Page 


Dec.—1105 


Child slipping 
wheels (Minn.) 
Policeman's negligence 
Child injured (Fla.) 
Safety zone, duty to protect 
Pedestrian injured (La.) 
Steel column, collision with 
Street lights out (N. Y.) 


Negligence per se 
Four front-seat passengers (Pa.) Feb.— 
Stopping on highway 
Cleaning windshield (Mich.) 
Nonresident motorists’ law 
Service of process 
All parties nonresidents (Pa.) 
Opposing traffic collisions 
Highway under construction 
Indemnity from contractor 
(Colo.) 
Loss of control 
Four front seat passengers 
(Pa.) a 


school bus 
..Feb.— 


Intersection collisions under 


Approach of vehicle noted 

Failure to apply brakes 

(Minn.) 

Concurring negligence 

Right of guest (Va.) 
County police car 

Speed statute construed (Ky.) Aug.— 727 
Fire truck and truck 

Fire lieutenant injured (Okla.).Nov.—1028 
Right of way 

Entry on amber light (Ill.) 
Traffic light disregarded 

Air raid chief (N. J.) 

Interurban crossing collision 

Tracks blocked by truck 

Due care of decedent (Cal.) Oct.— 934 

Increasing speed of train (Cal.) Oct.— 934 


Joinder of causes of action 
Wife's action for injuries 
Wife's action for husband's benefit 
(Kan.) Apr.— 343 
Jurisdiction 
Foreign corporation 
Service of process (Wash.) 
Jury 
Insurance discussed (Tenn.) 
Relationship to plaintiff 
Discovered after verdict 
(Tenn.) 


Voir dire examination 
Insurance connections (IIl.) 


Sept.— 834 Feb.— 


Jan.— 52 June— 


Feb.— 


June— 535 . .Feb.— 


July— 626 
May— 


. Dec.—1106 


Feb.— 145 


Skidding, icy road 
Management, control (Wis.) 
Wrong side of road 
Emergency doctrine (N. H.)... 
Oral contract 
Cost of repairs, payment of 
Primary obligation of corporation 


Dec.—1109 
Feb.— 141 
Jan.— 55 
Feb.— 145 


Feb.— 145 (Tex.) . 


Statute of Frauds (Tex.) 
Ultra vires (Tex.) . 


Feb.— 148 
Feb.— 148 


May— 441 Feb.— 148 
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Automobiles—continued Page 


Owner's liability 
Agency of driver 
Personal mission (Ore.) 
“*U-drive’’ truck rental of 
(Wash.) 
Car rolling down incline 
Inference of negligence 
(Mass. ) Sept.— 830 
Employee unauthorized to invite rider 
Minor occupant injured (Okla.) July— 620 
Entrusting dangerous instrumentality 
Drunken truck driver (Tex.) July— 628 
Gas pipe line 
Trailer striking exposed pipe 
(La.) Mar.— 245 
Hogs roaming on highway 
Truck overturning (IIl.) Nov.—1026 
Permissive use 
Personal use by employee 
(Cal.) Mar.— 247 
Private property, accident on 
(Cal.) Apr.— 351 
Permitted use, deviation 
Abrogation by statute (R. I.)...Jan.— 61 
Personal mission 
Employer's ene ene 
(Ore.) . .Oct.— 922 
Son driving 
Implied consent (Cal.).. 
Theft of taxi 
Collision with parked car 
(Me.) Sept.— 826 
Truck occupant Injured 
Imputed negligence (Minn.) 
Unqualified driver, knowledge of 
Liability as joint tortfeasor 
(Okla.) ; i : 


Parent's liability 
Minor's negligent driving 
Statute construed (Fla.) 


Parked vehicles 
Downgrade, without setting brake 
Rescuer injured (N. Y.) ; Jan.— 62 
Entering on side of traffic 
Open door struck (Tenn.) 
Rolling down hill (Cal.) 
Inference of negligence 
(Mass.) 


Parking on highway 
Statute violated 
Practicality of ne on shoulder 
(Cal.) ; ; Mar.— 241 


Partners’ liability 
Scope of partnership (Wash.)...June— 539 


Oct.— 922 
Sept.— 828 


.. June— 529 


July— 632 


July— 620 


Feb.— 146 


Sept.— 833 


Sept.— 830 


Passing vehicles 
Clearance misjudged 
Open door struck (Mass.) 
Elbow protruding from window 
Contributory negligence (Tex.) Apr.— 346 
Wrong side of road 
Physical facts (Mo.) 


Pedestrians injured 
Crossing between intersections 
Contributory negligence (Pa.)..Feb.— 151 
Diagonally crossing road 
Apparent peril (La.) 
Disabled vehicle, mene by 


Sept.— 835 


Apr.— 342 


June— 526 
Jan.— 53 


PAGE 1146 


OMUSTnU banana nnadceacceqiueennensreneyennaesaneancenayenarass eenenea Rane NAE ene EAMG EENUHNDHONNNENMUU NED ENOENEANENENOONNAUAGUENNOANL ead NNO NNNNNAA THE NNN EDEN NNALONA NAA LG URNA ANA ENAULENH NADU ANUNNAAREEO NAN ENANN NEAT T AAT ATTO TOTAL UUM ONE TT 


Automobiles—continued Page 


Pedestrians injured—continued 
Highway, standing in 
Directing transportation of dredge 
(Neb.) weeeeees JAn.— 60 
Highway, walking along 
Last clear chance (Va.) .. June— 523 
Struck from behind (Ky.) . Dee.—1103 
Truck swerving (N. C.)... ; 56 
Intersections, crossing 
Humanitarian doctrine (Mo.)..Feb.— 153 
Traffic light changing (Mich.)..May— 437 
Motorist left of center 
One-way street (Conn.) 
Parked car, standing beside 
Open door, talking to pone 
(Mich.) ; 
Patrolman's testimony 
Opinion evidence (N. C.) ...Jdan.— 56 
Safety zone, standing in 
Municipality's liability (La.) 
Stalled vehicle, standing behind 
Struck from rear (Tenn.).... 
Street, crossing 
Between intersections (Pa.) 
Walking into truck (Ga.) 
Swerving to avoid collision 
Emergency (Wis.) 
Traffic light changing 
Bus roaring motor, moving forward 
(Conn.) ¥ .July— 629 
Unloading stall, private proper ty 
Backing truck (Tenn.) Jan.— 60 
Violation of statute 
“Cutting the button’’ (Cal.)...Apr.— 346 
Workman on scaffold 
Truck driven against (Ga.).. 


Permission of named insured 
Husband loaning car 
Consent by silence (Ind.) 


Police car stopped on highway 
Exemption privilege (Cal.).. 


Policeman injured 
Running board, riding on 
Clearing traffic (Pa.) 


Policeman's liability 
Answering call 
Passing truck, a (Ariz.). 
: , Nov. —1027 


May— 427 


. .Oct.— 925 


.. June— 538 


Sept.— 827 


. .Dec.—1102 
Mar.— 243 


Nov.—1020 


Sept.— 836 


Apr.— 352 


June— 526 


Driving ambulance 


Traffic light disregarded (Ohio).. 
Aug.— 729 


Sounding siren, shooting pistol 
Chased car oe with oncomer 
CED ova hoe : Apr.— 353 


Power company’s liability 
Light pole, collision with (Ohio) 
; ; i Sept.— 837 
Power line hit, wires falling 
Truck rider electrocuted (Mass.) 
ics .Oct.— 934 


Procedure 
Third-party defendants 
Motion to implead (W. Va.)... 


Property damage 
Cow in road 
Herd law (Wash.) 
Driving over scales 
Seales overweighing (Kan.)...July— 624 


Feb.— 153 


Apr.— 338 
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Automobiles—continued Page Automobiles—continued Page 
Property damage—continued Railroad's liability—continued 


Market value v. OPA ceiling price 
(Tex.) ‘ Jan.— 
Truck brake failure 
Lessee’s liability (Pa.) June— 
Value of car 
Market value v. OPA ceiling price 
(Ky.) es Apr.— 
Railroad crossing collisions 
Backing train, street siding 
Contributory negligence (Va.)..May— 
Classification of cab 
Duty of cab driver (Ky.) Apr.— 351 
Comparative negligence (Va.)....Feb.— 152 
Contributory negligence 
Reliance on wigwag (Cal.) 
Extra-hazardous crossing 
Infrequently used spur track (Mont.) 
, . Aug.— 725 


Dec.—1110 


Failure to give signals 
Freight train standing nearby (II1.) 
eae tie ; ave eed Nov.—1025 
Failure to see obv'ous 
Train heard (Ky.) Dec.—1103 
Truck passenger injured (La.) Dec.—1103 


Hole at crossing 
Car wheel stuck in (W. Va.)...July— 634 


Interstate Commerce Commission reg- 
ulations 
Admissibility (Colo.) 
Loose cars kicked into siding 
Absence of warning (Tenn.).. Sept.— 832 
Obstructed view 
Weeds, brush (IIl.) Mar.— 248 
Signal synchronized with highway 
Invitation to public (Ill.) ..Oct.— 929 
Smoke covering tracks 
Contributory negligence (Pa.) 
Sept.— 825 
Son riding with father and brother 
Joint enterprise instruction (Ind.) 
Mar.— 247 


.July— 633 


Special warning. necessity for 
Obstructed view (Colo.) 
Speed of train 
Violation of ordinance (Okla.)..Jan.— 54 
Stalled between rails 
Train rounding curve (Pa.) 
Stalled vehicle 
Gross neg'igence (Pa.) 
Standing south bound train 
Duty to warn of north bound train 
(Md.) Sept.— 835 
Status of crossing (Ky.) Apr.— 351 
Unobstructed view 
Failure to look and listen (Colo.) 
May— 437 


July— 633 


Sept.— 830 
Dec.—1107 


Wigwag. failure to operate 
Trav (Cal.) 
Wigwag inactive 
Implied assurance of safety (Mo.) 
; ‘ July— 629 


June— 536 


Ralilroad’s liability 
Bridge, collapse of 
Unprotected post, car hitting (Va.) 
5 eae , Aug.— 721 
Car crashing through bumper block 


Parked car damaged (Ga.) Oct.— 926 


Crossing, safety of 
Depression (Miss.) 
Defective coupling 


Box cars pushed into trailer (Neb.) 
..Feb.— 15) 


. Oct.— 930 


Road on right-of-way 


Dangerous incline (S. C.) Dec.—1107 


Rear-end collisions 


Dense smoke on bridge 
Contributory negligence (Ill.)..Nov.—1021 
Disabled-truck trailer 
Radius of headlights (La.) 
Following truck colliding 
Pushed into forward truck (Ind.) 
. Oct.— 935 


.. July— 624 


Parking on highway 

Absence of tail light (Wash.)...Oct.—- 926 
Slowly moving vehicle 

Assured clear distance ahead (Pa.) 
eee are .. Apr.— 
Stopped vehicle 

Range of vision rule (W. Va.). .Jan.— 
Stopped vehicle, standing beside 

Cleaning windshield (Mich.) Feb.— 
Truck-trailer parked on highway 

Assured clear distance ahead (Kan.) 

hve Mar.— 

Unlighted parked car 

Blinding lights (Pa.).. ... Aug.— 
Unlighted parked truck 

Residential area (Wash.)......Aug.— 


Res judicata 


Prior action, parties reversed 
Different capacity of administrator 
(Mass. ) ‘ .. Jan.— 


Respondeat superior 


Acting for wife of owner 
Right, power to control (Ind.)..May— 
Assaults by bus drivers (Mo.)....Jan.— 
Bulldozer backed over borrower 
Borrowed servant doctrine (Tex.) 
Jan.— 
Contract carrier 
Employee v. independent contractor 
(Cal.) .. July— 
Deviation from employment 
Incidental side trip (W. Va.)..July— 
Employee moving own car 
Workman injured (Mo.) July— 
Employee v. independent contractor 
(Tex.) ; Jan.— 
Employee's use of own car 
Real estate salesman (Pa.)....July— 
Employee's unauthorized use of car 
Work parole agreement (La.). .June— 
Guest of driver injured 
Instructions disobeyed (Tenn.).June— 
Insurance agent 
Wrongful death (Ga.).. .... Oct.— 9% 
Intoxication of employee (Ky.)..June— 536 
Moving contract 
Employee of owner accompanying 
driver (N. H.) April— 344 
Moving mail between trains (D. C.) 
Bes ; avdedees . Sept.— 830 
Prima facie case 


Ownership, agency (N. C.) April— 350 
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Automobiles—continued Page 
Respondeat superior—continued 
Scope of employment 
Assault by bus driver (Tex.)...Aug.— 715 
Choice of route (D. C.) Aug.— 723 
Truck driver stopping at home (Ky.) 
June— 536 


Taxi pulling stalled car 
Cab owner’s liability (Ky.) 
Truck accessible to employee's 
drunken son 
Sufficiency of nae (Ark.) 


May— 435 


as July— 622 
Truck leaving road 
Defective brakes (Tenn.) June— 531 
Selection of enenenant employee 
(Tenn.) cs ; June— 531 
School bus 
Steering wheel failing 
Recent check-up (N. J.) 
School bus, child discharged frem 
Approacher skidding 
Carrier's liability (Pa.) 
School district's liability 
Bus driver's negligence 
Tort liability (Tex.) Sept.— 826 
Scope of employment 
Fire truck at shipyards 
Driven by intoxicated rigger ( Mass.) 
Ser* — 827 


.. July— 634 


Aug.— 719 


Line of duty of Navy officer 
Driving home after broadcast 
(Tenn.) ; 
Plan to deviate 
Left turn into traffic (La.) Oct.— 929 
Transportation provided 
Work suspended, returning to homes 
(La.) oe June— 538 
Trip to town, shoe repair 
Truck greased, brakes fixed (N. C.) 
Nov.—1027 


Sept.— 825 


Truck driver permitting rider 
Contrary to orders (Mass.) Oct.— 934 
Use of truck on lunch hour (N. M.) 
RGus eae see A een aton gay Sept.— 831 
Service of process 
Foreign corporation 
Jurisdiction (Wash.) ....Feb.— 141 
Nonresident motorists’ law 
Administratrix sued (Iowa)... 
Wrong middle initial (Ky.).. 
Share-the-ride program 
Bureau established by employer 
Joint enterprise (Mo.).... 
Skidding vehicle 
Path of approaching vehicles 
Ordinary care (Ohio)... 
Stalled vehicles 
Driver standing behind 
Struck from rear (Tenn.) 
Railroad crossing 
Engineer's lookout (Pa.)..... 
Streetcar tracks, straddling 
Contributory negligence (Pa.) .Sept.— 831 
State's liability 
Correction school parking lot 
Car stolen (N. Y.)...... 
Road surfacer left on highway 
Wrongful death (N. Y.)... 


Sept.— 828 
.Mar.— 246 


July— 619 


Mar.— 242 


Sept.— 827 
Sept.— 830 


Sept.— 826 
..Feb.— 150 


Automobiles—continued Page 


Status of occupant 
Visiting company’s plant 
Benefit of occupant’s employer 
(Mich.) saws May— 430 
Stopped vehicles 
Cleaning windshield 
Rear-end collision (Mich.). 
Middle of road, door opened 
a car oa door (Mass.) 


..Feb.— 143 


— 835 
Streetcar passenger injured 
Truck moving from curb 
Emergency (Cal.) 
Street railways’ liability 
Stalled vehicle struck 
Straddling tracks (Pa.) .... Sept.— 831 
Truck-trailer crossing tracks 
Failure to stop, slow (Kan.). Jan.— 59 
Subrogation action 
Federal Tort Claims Act 
Statute construed (Tex.). 
Prior action by insured 
Judicial estoppel (Ky.).. Mar.— 244 
Splitting of causes of action (Ky.) 
Mar.— 244 


.. June— 534 


Dec.—1105 


Sudden stop of taxi 
Violation of ordinance 
Rear-end collision (La.) 
Survival statute 
Contributory negligence of husband 
Husband as administrator (Pa.) 
Apr.— 340 


Apr.— 347 


Taxi company’s liability 
Child falling out of cab 
Parent's contributory negligence 
(Ohio) ; ..Feb.— 146 
Child running into path of 
Unavoidable accident (Ky.) 


Taxicab passenger injured 

Door closed on hand 

Proximate cause (Okla.).... 
Entering cab 

Door shut on hand (La.).... 
Intersection collision 

Other driver ignoring -- sign 

GA. Ge) .. 59 


Terminal company’s ilability 
Moving mail between trains 
— v. loaned servant (D. C.). 


..Oct.— 929 


.Dec.—1109 
..May— 438 


Theft of vehicle 
Collision with parked car 
Owner's liability (Me.)....... 
Correction school parking lot 
Supervision of inmates (N. Y.).Sept.— 826 


Tortfeasor’s liability 
Employee's right of action 
Transportation furnished by em- 
ployer (Mont.) Sept.— 829 
Loss of soldier’s services 
Governmental claim (Cal.) 


Sept.— 826 


July— 621 


Tractor owner's lability 
Control of driver (Pa.) 


Traffic officer giving ticket 
Passing truck, brushed by 
Clearance (Va.) 


Aug.— 722 


Aug.— 730 
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Automobiles—continued 
Trailer owner's liability 
Tractor driver’s negligence 
Franchise held by trailer owner 
(Pa.) Swen ; ... Aug.— 722 


Tree blocking street 
Speed, blinding lights 
Sole cause (Mass.) 
Trespasser injured 
Guest of truck driver 
Respondeat superior (Tenn.) 


Trestle, street car tracks on 
Car driven off 
Public utility's liability (Mo.) 


Truck tire blowout 
Control of bicycle lost 
No contact with truck (IIl.) 
Unavoidable accident 
Mare killed (Tex.)...... Dec.- 
Utility company’s liability 
Light pole struck 
Deflected into other vehicle (Md.) 
Feb. 


Page 


May— 429 
June— 531 
Mar.— 251 


Jan.- 61 


1108 


Street lights out 
Steel column, collision with (N. Y.) 
os Feb.— 
Verdicts 
Method of arriving at 
Misconduct of jury (Tex.) 


Verdicts, validity of 
Knowledge of insurance 
Uncommunicated to jury (Va.) Aug. 
Voir dire examination 
Insurance, reference to 
Good faith (Ky.) 
Workman injured 
Loading platform, stepping onto truck 
Truck moved forward (S. C.)...Oct.- 
Wrong side of road 
Mutual claim 
Smoke over street (Va.) 
Unlighted bicycle hit 
Proximate cause (Wash.) 
Wrongful death 
Administrator v. husband 
Husband, sole beneficiary (N. C.) 
Nov.— 1028 


Mar.—- 


Apr.— 


Jan.— 62 


Statute construed 
Contributory negligence of husband 
(Pa.) Apr.— 340 
Statute of limitations 
Accident outside state (IIl.) 
Nonresident motorists (Vt.) 
Wife's right of action 
Charged with misconduct (Tenn.) 
Feb.— 148 


Jan.- 54 
Apr. 341 


Autopsies 
Failure to demand Oct.— 886 
Insurer's rights Oct.— 886 
Unauthorized Oct.— 886 

Aviation 
Air space 

Four legal views discussed 
International travel 
Carrier's lability 
Conflict of laws 

Bailee’s Liability 
Limitation of liability 

Contracts effecting 


Feb.— 126 


July— 579 


Dec.—1059 


Bailey, Ferris C. 
“The Mechanical Breakdown Exclusion"’ 
Dec.—1087 
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Bailment 
Owner occupant to driver 
Asleep in back seat (Pa.) 
Beneficiaries 
Equitable changes 
Insurable interest 
New Jersey view 


Benoy, Wilbur E. 
‘Rules of Discovery in Federal Courts”’ 
Gre 7 re Mar.— 
‘* ‘Binding Receipts’ and Conflict of Laws’’ 
By Powell B. McHaney Mar.— 
Blackwell, T. J. 
‘The Insurer's Right to an Autopsy 
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tees Oct.— 
Blasting Operations 
Ice dynamited 
Fish injured 
Causal connection (Minn.) 
Board of Education’s Liability 
School playground supervision 
Child injured (N. Y.) 
“Book Parade, The’”’ 
“A City Within a City’”’ 
Metropolitan Life Insurance Company 
History of growth Feb.— 
“Guide to Aviation Law”’ Oct.— 
‘‘Monopoly or Free Competition ?"’ 
Workmen's compensation insurance 
Sept.— 
Oct.— 


Jan.— 


Apr.— 


‘“‘What Really Is ‘Lloyds’?"’ 
Borchard, Edwin 
‘Declaratory Judgments and Insurance 
Litigation”’ Feb.— 
“Recent Declaratory Judgments’’. .Apr.— 


Burglary Insurance 
Amount of coverage 
Agent's representations 
Reformation (Neb.) 
Cancellation of policy 
Time of theft 
Circumstantial evidence (Fla.) .May— 
Determination of loss 
Business records, adequacy of (D. C.) 
Apr.— 


..Mar.— 


Proof of loss 
Waiver 


Exception to rule (Mass.) Mar.— 


Busses 
Pedestrian injured 
Fright, occasioned by 
Narrowly missed 
“Cancellation Clause, The’’ 
By George A. Smoot 


Cargo Insurance 
Cotton destroyed in transit 
Shipper’s claim satisfied by fire insurer 
Proration of Hability (S. C.)...Mar.— 
Carriers’ Liability 
International air travel 
Conflict of laws 
Pedestrian injured 
Fright, occasioned by 
Narrowly missed 


Feb.— 


Aug.— 


July— 


Feb.— 99 
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Carson, John D. Page 
“Insurance Concepts of Total and Per- 
manent Disability’’ Feb.— 130 
Casualty Insurance 
Transportation policy 
Drilling equipment insured 
Coverage construed (Tex.) 
War Damage Corporation 
Surplus, impressment of trust 
Policyholder’s claim (Ind.) 
Cause of Death 
Accidents 
Pre-existing disease July— 585 
“Changing Beneficiaries in Life Insurance’’ 


Dec.—1113 


Aug.—- 733 


By George W. Wise May— 387 
Children 
Negligence per se 
Pennsylvania law May— 412 
“Company Agrees, The’’ 
By De Witt Morgan Manning June— 490 


“Conditions and Causes”’ 
By Alfred H. Lundin July— 585 
Conflict of Laws 
Binding receipts 
Statutes, constitutional provisions 


Mar.— 206 
Carrier’s liability 
International air travel July— 579 
Contracts 


Specific performance 
New automobiles, purchase of . Sept.— 809 
“Contracts Limiting the Bailee’s Liability’ 


By Max J. Gwertzman Dec.—1059 
Contributory Negligence 

Doctrinal limitations June— 506 
‘Cooperation Clause, The’’ 

By Harry B. White Oct.— 902 
Cooperation Clauses 

Breach 

Failure to attend trial Nov.— 972 

Covington, Leon 

“Waiver of Forfeiture’ Oct.— 879 


Crop Insurance 
Federal 
Regulation, violation of 
Agent's misstatement (Idaho). .Dec.—1114 
Wheat killed by drouth 
Equitable estoppel (Idaho) 
Day, James B. 
‘‘War Risk Exclusion Clauses and Deaths 
from Ordinary Causes’’ July— 605 


“Declaratory Judgments and Insurance 
Litigation” 


Jan.— 64 


By Edwin Borchard Feb.— 120 
Declaratory Judgments 
Abuse of procedure Feb.— 120 
Common usage 
Dangers in Feb.— 120 
Misconceptions of procedure Feb.— 120 


“Declining Defense of Contributory Negli- 
gence, The” 
By Robert A. Leflar 
Defense of Suits by Insurers 
Reservation of rights 
Notice to insured 
seems clause breached (Mass.) 
; = ipucen anna ean ‘ .. Apr.— 339 


June— 506 
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Discovery Page 
Rules 
Federal courts ..Mar.— 195 
Dividends 
Reduction 


Discrimination among policyholders 
Life policy with disability benefits 


(Ohio) ..Mar.— 262 
“Doctrine of Perusieaies See, The” 
By Daniel J. Lyne .. Aug.— 704 


“Does Insured’s Failure to Attend Trial 
Breach the Automobile Policy?” 
By Thomas C. Farnsworth Nov.— 972 
“Dollars and ‘Sense’ in Present Day Ver- 
dicts”’ 
By Everett Hullverson .... 
Duvall, Duke 
‘Statutory Motor Carrier Insurance”’ 


..May— 394 


ee Nov.— 999 
*“*Educator’s Hazard, The”’ 
By Donald W. Kramer . .. July— 594 
Electric Company’s Liability 
Attractive nuisance 
Poles as rae . Sept.— 794 
Broken and sagging wires san . Sept.— 794 
Children, injuries to . Sept.— 794 
Inspection duties .. Sept.— 794 
Location of wires and appliances. . Sept.— 794 


Ely, Robert B. III 
“State Rating and Related Laws, 1947” 
+ Vue ERAS RAM ARDS RR ARa ead .Oct.— 867 
Evans, Orrin B. 
“The Premium Date of a Missourl Life 
Insurance Policy’’ . Oct.— 915 
Evidence 
Best evidence rule 
Photographic records 
Expert 
Medical opinion 
Automobile damage cases . 
Medical opinion 
Hypothetical question, misuse of. .Nov.— 992 
Microfilm records 
Contemporary law 
Proposed legislation ... Aug.— 689 
“Exception in Insurance Policies of ‘In- 
haling Gas,’ The” 
By Joe Goodwin Apr.— 327 
Exclusion Clauses 
‘“‘Inhaling gas"’ 


Aug.— 689 


. Nov.— 992 


Interpretations ..Apr.— 327 
War risk 
Death from ordinary cause 
Conflict of authority .. July— 605 


“Expert Medical Opinion in Automobile 
Damage Cases’’ 
By Oscar T. Toebaas 
Farnsworth, Thomas C. 
“(Does Insured’s Failure to Attend Trial 
Breach the Automobile Policy?’’.Nov.— 972 
Fay, Joseph V., Jr. 
‘Indemnity Between Related Tort- 


. .Nov.— 992 


feasors"’ ; ; Nov.— 963 
Federal Tort Claims Act 

Analysis of ..Feb.— 111 

Proposed extension of Dec.—1091 
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Page 
“Federal Tort Claims Act, The—A Statu- 
tory Interpretation”’ 
By Irvin M. Gottlieb 
Felix, Jennings P. 
“Injury by Accidental Means and Effect 
of Disease in Accident Insurance’’ 
Oct.— 


Mar.— 225 


Financial Responsibility Laws 
Reports of accidents 
Inspection of public records 
Attorney's rights 
Fire and Casualty Cases 
Burglary and robbery insurance 
Determination of loss 
Adequacy of records (D. C.) 


Burglary insurance 
Amount of coverage 
Agent's representations (Neb.).Mar.— : 
Cancellation of policy 
Time of theft (Fla.) 
Proof of loss 
Waiver (Mass.) 
Casualty insurance 
Agents’ compensation, method of 
Constitutionality of statute (Ind.) 
June— 


Apr.— 355 


May— 


Mar.— 


Transportation policy 
Drilling equipment damaged 
(Tex.) 
War Damage Corporation surplus 
Impressment of trust (Ind.) 
Cotton destroyed in transit 
Fire insurer v. cargo insurer 
Proration of liability (S. C.) 
Crop insurance 
Wheat killed by drouth 
Equitable estoppel (Idaho) 
Federal crop insurance 
Regulation, violation of 
Agent's knowledge (Idaho) 
Fire insurance 
Agents’ compensation, method of 
Constitutionality of statute (Ind.) 
June— 541 


Dec.—1113 


Aug.— 733 


Mar.— 254 


Jan.— 64 


Dec.—1114 


Agreement to pay 
Adjuster’s authority (IIl.) 

Anti-trust, rating laws 
Violation of (Mo.) 

Arbitration 
Partiality, bias (Me.) 

Barn damaged 
“Total loss’’ construed (Wis.) 

Chattel mortgage on trade stock 
Waiver (Cal.) 

Co-insurance clause, validity 
Statutes construed (Mo.) 
Timeliness of appeal (Mo.) 

Coverage of policy 
Mezzanine as storage room (Wash.) 

May— 443 


July— 640 
Feb.— 158 
Nov.—1031 
Jan.— 63 
Nov.—1031 


May— 446 
Jan.— 64 


Delay in acting upon application 
(Okla ) 

Duplicate policies on dwelling 
Insurable value (Fla.) 

Expiration date (S. D.) 

Extent of coverage 
Intent of parties (Md.) 

Failure to procure proper policy 
Agency's liability (Ill.) 


Dec.—1113 


Feb.— 156 
.Mar.— 259 


May— 443 


Dec.—1114 


Fire and Casualty Cases—continued 
Fire insurance—continued 
Identity of subject matter 
Latent ambiguity (Pa.) 
Insurer’s identity 
Conspiracy to conceal (S. C.)..May— 445 
Inventory and salvage requirements 
Waiver (Md.) ..Mar.— 254 
Inventory of loss 
Substantial compliance (S. C.) 
Late notice of loss 
Insanity of insured (N. H.) 
Lessee-insured’s loss 
Repairs by lessor (N. Y.) 
Lien on proceeds 
Hotel guests’ claim (Ga.) 
Merchandise of fluctuating value 
Understatement of values (Cal.) 
..Mar.— 
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Mar.— 254 


July— 


Nonassignability clause 
Deed and policy in escrow (Cal.) 
Feb.— 
Oral contract 
Allocation of risk (Nev.) 
Consideration (Nev.) 
Existence of (D. C.) 
Extent of coverage (D. C.) 
Insurable interest (Nev.) 
Ownership of property 
Waiver (Tenn.) 
‘Prohibited articles’’ warranty 
Gasoline on premises (Mo.) 
Mar.— 258, Aug.— 735 


Sept.— 
Sept.— 
Apr.— 
Apr.— 
Sept.— 


Aug.— 


Reinsurance 
Cancellation 
(Neb.) 
Rival claims to proceeds 
Widow v. trustee (Ark.) 
Saw mill equipment 
Coverage of policy (Cal.) 
Service of process 
Nonresident insurer (Mo.) 
Sole and unconditional 
clause 
Defective title (Fla.) Mar.— 256 
Executory sales contract (Pa.) Sept.— 838 
Land under insured buildings sold 
(S. D.) Sept.— 839 
Steam boiler explosion 
“Internal origin’’ exclusion (Kan.) 


prior to acceptance 


Mar.— 257 
June— 543 
Nov.—1030 


June— 542 
ownership 


Timely filing of claim 
Waiver (Wis.) 
Transfer of coverage 
Proof of agreement (Mo.) 
Union mortgage clause 
Subrogation rights (W. Va.) 
Valuation of building 
Equitable estoppel (Pa.) 
Valuation of rug (Pa.) 
‘Value reporting clause’”’ 
Report filed after loss (Cal.) 
(Pa.) 
Voidability of policy 
Increase of moral hazard (S. D.) 
.. Sept.— 839 


Jan.— 63 
July— 639 
Aug.— 736 


June— 544 
Jan.— 66 


Mar.— 256 
May— 448 


Warehouseman’s contract 
Cancellation date (S. C.) 

Wholesale produce, spoilage of 
Rider construed (IIl.) 


Feb.— 157 
June— 544 
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Fire and Casualty Cases—continued Page 
Furriers’ customers basic policy 
Customer's direct action against insurer 
Privity of contract (IIl.) Jan.— 67 


Hail storm insurance 
Arbitrators’ award, validity 
Bias (Mo.) 
Right to sue 
Arbitration, failure of (Mo.) 
Inland marine insurance 
Fur coat floater 
Insurer’s subrogation rights (N. J.) 
Mar.— 258, Sept.— 840 
Legal liability endorsement (N. Y.) 
.. July— 637 


May— 445 


June— 542 


Ring stolen from flancee 
Insurable interest (Tex.) 
Salesman’'s floater policy 
Criminal record, concealment of 
(N. Y.) ; Oct.— 936 
Saxophone, delay in shipping 
Mother's right of action (D. C.) Apr.— 355 


Life of animal insured 
Pariphymosis condition 
Coverage of policy (Tenn.) Jan. 67 


Public liability insurance 
‘‘All work sublet’’ exclusion 
Subcontractor’s employee’ injured 
(Cal.) Jan.— 66 


City toboggan slide 
Governmental function (Wis.). July— 636 
Contribution from auto insurer 
Stipulation, effect of (Cal.) 
Cooperation endorsement 
Breach by fumigator (Pa.) 
Insurer's obligation to defend 
Waiver (N. Y.) Feb.— 157 
Notice of accident 
“‘As soon as practicable’’ 
(Mass. ) 
(Minn.) 


Parking lot customer injured 
“Use of car’’ construed (Ind.) Feb.— 159 


Theft insurance 
Bailee's liability 
Conversion of fur coat (Ohio) Nov. 
Money disappearing on fishing trip 
Presumption of theft (N. C.) Jan. 
Oral contract 
Agent's authority (D. C.) Jan. 
Truck-merchandise coverage 
Whisky shipment shortage (Tex.) 
Oct. 


.. Dec.—1112 


July—- 638 


May— 444 


June— 543 
Aug.— 734 


War Damage Corporation 
Surplus, impressment of trust 
Policyholder’s claim (Ind.) Aug. 


Windstorm insurance 
Collapse of building walls 
Snow and ice on roof v. wind (Pa.) 
Jan. 65 
High water, tidal wave exclusion 
Hurricane lifting home from founda- 
tions (Pa.) Jan.— 65 
Water damage exclusion 
Beach dwelling tilted (N. Y.) 
‘Wind driven water"’ exclusion 
House damaged by storm (Pa.) 


Mar.— 254 
Sufficiency of evidence (N. Y.). Oct.— 937 


Aug.— 732 


Forfeiture Page 
Waiver of 


“Fright’’ 
By Albert P. Jones.... 


Fulda, Carl H. 
‘‘Insurable Interest in Life—New Jersey 


Oct.— 879 


Fur Coat Floaters 
Subrogation, insurer’s right to 
Owner reimbursed by storage company 
(N. J.) ..Mar.— 258, Sept.— 840 
Furriers’ Insurance 
Customer's direct action against insurer 
Privity of contract (Ill.)......... Jan.— 67 


“‘Gasoline—Eleven Gallons’”’ 
By Franklin E. Reagan 


Gellhorn, Walter C. 
‘Tort Actions Against the Federal Gov- 
EE, a elses dace d eeaos Dec.—1091 


Goldstein, Samuel J. 
‘‘Some Aspects of Group Life Insurance”’ 
(Part I) — hs ..Mar.— 199 
“Group Life Insurance’’ (Part II)..May— 402 
“Group Life Insurance’’ (Part III) Dec.—1073 


Goodwin, Joe 


“The Exception in Insurance Policies of 
‘Inhaling Gas’ ”’ 


Gottleib, Irvin M. 
“The Federal Tort Claims Act—A Stat- 
utory Interpretation’’ Mar.— 225 


.. Nov.—1016 


Government's Liability 
Tort 
Objections to 


Group Insurance 
Termination of employment 
Notice 
Duty of employer 


Dec.—1091 


..Mar.— 199 


‘Group Life Insurance’”’ 
By Samuel J. Goldstein ..May— 402, 
Dec.—1073 

Gwertzman, Max J. 

“Contracts Limiting the Bailee’s Liabil- 


ity”’ “ Dec.—1059 


Hail Storm Insurance 
Arbitration, failure of 
Right to sue 
Statute cited (Mo.) 
Arbitrators’ award 
Bias of arbitrator 
Employed by insurer (Mo.) 


Harvin, William C. 
“Liability of Electric Companies for 
Personal Injuries’’ Sept.— 794 


June— 542 


..May— 445 


Health Insurance 
Legislation 
“All-Industry”’ bill 


Heyl, Clarence W. 
‘Third-Party Practice in Federal Courts”’ 
...Jan— 23 


Nov.— 977 


Hotel’s Liability 
Guests 


Injuries, property damage Apr.— 316 


Hullverson, Everett 
“Dollars and ‘Sense’ in Present Day 
Verdicts”’ ee ; May— 3% 
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Page 
“Income Tax Factor in Loss Adjustment, 
The” 
By Otto E. Marquardt .... Nov.—1013 


“Indemnity Between Related Tortfeasors’’ 
By Joseph V. Fay, Jr. Nov.— 963 
“Infant and Negligence Per Se in Pennsyl- 
vania, The’’ 
By Douglas J. Mertz May— 412 


“Injury by Accidental Means and Effect of 
Disease in Accident Insurance’’ 
By Jennings P. Felix 
Injuries 
Fright, occasioned by 
Negligent operation of bus 
No physical impact 
Inland Marine Insurance 
“All risk”’ policy 
Ring stolen from fiancee 
Insurable interest (Tex.) 
Floating policy 
Fur coat lost 
Legal liability endorsement (N. Y.) 
a ates July— 637 


Oct.— 917 


Dec.—1112 


Fur coat floater 
Owner reimbursed by storage company 
Subrogation, insurer's right to 
(N. J.) March— 258, Sept.- 
Salesman’s floater policy 
Prior criminal record 
Failure to disclose (N. Y.) 
Saxophone, delay in shipping 
Insurance carried by mother 
Mother's right of action (D. C.) Apr.— 358 


In Loco Parentis 
Common-law definition 
National Service Life Insurance 
Recent decisions, analysis of 
Legal concept 
Historical background Sept.— 7 
“Insurable Interest in Life—New Jersey 
View” 
By Carl H. Fulda Sept.— 


“Insurance Concepts of Total and Perma- 
nent Disability”’ 
By Alan Appelman and John D. Car- 
son Feb.— 
“Insurance Round Table’’ 
Agents 
Educational degrees 
Institute plan for 
Aircraft insurance 
Rate changes 
Aviation 
Radar as safety device 
Casualty insurance 
Pool of substandard risks 
Compulsory health insurance 
Crosser Bill 
Amendment 
Fire prevention 
President's conference 
Feb. 
German insurance control 
Zonal contro] offices 
Group life insurance 
Catastrophe hazard 
Contingency reserves 
Health insurance 
A F of L program 


Oct.- 


Sept.— 7 


Sept.- 


Feb. 
May 
July 


July- 
May 


proposed Feb. 


, May— « 
Mar.- 
July- 


July 
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“Insurance Round. Table’’—continued 
Highway safety 
Periodic eye examinations... 
President’s conference 
Life insurance 
Savings banks 
Fraud by statute 
War mortalities 
Canadian experience 
National Service Life Insurance 
Bill proposing changes ..Feb.— 132 
Reinstatement procedure ..May— 422 
New York insurance legislation....Jan.— 44 
Plate glass insurance 
One-year contracts 
“Proposed Rate Regulation 
chusetts’’ ae Malate 
Public Law 15 
Extension of moratorium proposed. . 
July— 613 


Page 


July— 611 
..May— 421 


.. July— 611 


July— 612 


May— 422 
in Massa- 
June— 513 


Rate regulation legislation 
Risk Research Institute bill..... 


Texas City explosion 
Insurance loss : .May— 421 
“The Income Tax Factor in Loss Ad- 
justment”’ 
Otto E. Marquardt 


Winecoff Hotel fire 
Suits resulting from Feb.— 133 


“Insurer’s Right to an Autopsy, The’’ 
By T. J. Blackwell Oct.— 886 


“Investments of Life Insurance Companies 
in Income Producing Real Estate’”’ 
By Willis H. Satterthwaite. . 


Jennings, Robert P. 
‘The Loss of a Soldier’s Services”’ 


Johnson, Searcy L. 
‘‘Legal Standards Relative to the Con- 
cept of In Loco Parentis’’. Sept.— 7 


“Joint and Concurrent Tortfeasors Distin- 
guished’”’ 
By E. Duward Weldon 


Joint Tortfeasors 
Concurrent distinguished 
Test 


Jones, Albert P. 
“Fright” 
Kramer, Donald W. 
“The Educator's Hazard’ 
Lefiar, Robert A. 
“The Declining Defense of Contributory 
Negligence”’ June— £ 


“Legal Standards Relative to the Concept 
of In Loco Parentis”’ 
By Searcy L. Johnson 
Lewis, Mahlon E. 
“Theories of Liability in Products Lia- 
bility Litigation’’ Jan.— 
‘“‘Liability of Electric Companies for Per- 
sonal Injuries”’ 
By William C, Harvin 


Life, Health and Accident Cases 
Abandoned Property Law, constitution- 
ality of 
Unclaimed life insurance 
over 
Foreign 
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Feb.— 132 


Nov.—1013 
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Life, Health and Accident Cases Page Life, Health and Accident Cases Page 
—continued continued Life, H 
Accident insurance Burial insurance —con' 
Cause of death “Residing together as family member"’ Confli 
Fall v. cerebral apoplexy (Pa.) Dec.—1118 Status of overseas soldier (Miss.).. = 
Cause of disability ; Mar.— 267 
Fall v. prior arthritis condition Undertakers’ designation prohibited 
(Okla.) Dec.—1120 Constitutionality of statute (Ky.).. Const 
Insured stabbed by husband -- +++ Jan— 7% Inve 
Accidental means construed (Del.) Burned in bank building R 
Feb.— 172 Partial use for living quarters Contr 
“Office building’’ construed (Mo.) Stat 
June— 555 . Mar.— 268 Conve 
Cancellation of policy 
Disability, double indemnity provisions 
False answers in application 
(Vt.) és Dec.—1222 
Ill health 
Failure to disclose (Ohio).....June— 554 
Misrepresentations in application 
Materiality (N. J.) ; Dec.—1119 
Cancer of throat 
Date of inception . 
Good health clause (Tex.) Aug : — 
Carbon monoxide poisoning Ss 
Suicide v, accidental means (Ill.) Mar.— Uni 
Cause of death s 
Accident v. suicide (Va.) Nov.—1035 Decla 
Accidental fall v. contributing disease Cha 
(S. C.) aaa Sept.— 849 F 
Heart condition 
Accident aggravating (Tex.) Nov.—1034 Tot 
Slipping on rug fi 
Pre-existing sclerosis (Wash.)..Apr.-— 356 s 
Change of beneficiary during Suicide attempt Disat 
Policy provision, waiver (N. Y.) Subsequent medical treatment AD 
Aug.— 7 im, ¥.) July— 644 F 
Change of beneficiary Dis 
Ambiguous designation (IIl.) Apr.— 365 


Limited settlement 
Mutual mistake (Tex.) 
Truck door, struck in eye by 
“‘Propelled by gasoline’’ construed 
(Ala.) Feb.— 171 
Accident v. suicide 
Fall from hotel window 
Intoxication (W. Va.) 
Accidental death 
Ruptured ulcer, lifting case 
Causal connection (Tex.) 
“Accidental means”’ 
Blood clot following operation 
Sufficiency of complaint (Wash.) 
Aug.— 


Dec.—1120 


Aug.— 742 


Annulty policies 
Insurer's refusal to exchange 
Conversion rights (Mo.) Sept. 
“Any infection"’ exclusion 
Visible wound exception 
Dentist’s injection (N. Y.) Feb.— 


Assignment of policies 


Fraternal benefit certificate 
Statute construed (Okla.) June— 55x 
Premium payer, to 


No insurable interest (Mo.) May— 4 


Security for premium payments 
Wagering contracts (Ga.) May— 
**Attendance by physician 
Naturopath, treatment by (S. C.) Mar.— 
Automobile accident 
Jumping on bumper, fall 
Policy construed (Mo.) Feb. 
Violation of law exclusion 
Intoxicated insured assaulting driver 
(Miss.) Mar.— 
Aviation exclusion clause 
Except fare-paying passenger 
Burden of proof (Cal.) July 
Forced landing 
Drowning and exposure (S. C.).May— 
Aviation rider 
Failure to attach 


Statute construed (N. Y.) May— 45: 


Beneficiaries 
Eligibility of paramour (Mass.) Aug 
Incorrect designation 
Paramour as wife (Mass.) Aug.— 
Beneficiary murders insured 
Judgment for proceeds, motion to va- 
cate stay 
Laches (N. J.) Mar. 
Binder receipts 
Underwriting, death during 
Effective date of coverage (Conn.) 
May 
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Assignment, during 
Restriction, waiver of (N. Y.). .Aug.— 748 
Endorsement, death prior to 
(Kan.) Dec.—1117 
Ministerial act (S. C.) May— 457 
Form executed 
Forwarded after death (Minn.) July— 652 
Form not returned to insurer (Ohio) 
Oct.— 93 
Group Insurance, conversion of 
Absence of endorsement (Ill.) Oct.— 943 
Mental capacity 
(Pa.) Nov.—-1033 
(Tenn.) Nov.—1038 
Oral agreement 
Notice, death prior to (Ga.) Aug.- 
Oral gift (Ala.) Jan. 
Signature by mark 
Absence of witnesses (Pa.) Jan.— 
Soldier's will 
Divorced wife v. parents (Mo.) Jan.- 
Statutory provisions, by 
Divorced wife v. administrator 
(Mich.) Jan.— 
Sufficiency of notice (Kan.) Dec.- 
Time of effect 
Request received after death 
(Tl) April— 
Undue influence (Mich.) Nov. 


Confining illness 


Coronary thrombosis treatment 
Outdoor exercise (Tenn.) April 
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Life, Health and Accident Cases Page 
—continued 
Conflict of laws 
Time limit on actions 
Fraternal benefit contract (S. D.) 
. July— 643 
Constitutionality of statutes 
Investment powers of life companies 
Real estate (Pa.) Dec.—1117 
Contract, place of 
Statute construed (S. C.) 
Conversion of policies 
Annuity to ordinary life 
Inclusion of war clause (Mo.). .Sept.— 846 


Crew life and injury insurance 
Chief officer shot by crew member 
“Restraint and warlike operations’’ 
(Utah) Feb.— 164 
Seaman swept overboard 
‘‘Warlike operations’’ v. marine 
peril (N. Y.) Oct.— 939 
Death benefits 
Religious society 
Statutory maximum (Ind.) June— 557 
Union withdrawal card 
Signature not obtained (Pa.) Jan.- 74 
Declaratory judgment 
Change of beneficiary 
Forms not returned to insurer 
(Ohio) Oct.— 943 
Total and permanent disability bene- 
fits 
Salary increase (S. C.) Oct.— 938 
Disability benefits 
Apportionability 
Executors’ claim (Mass.) 
Discovery of claim 
Statute of limitations (Cal.) 
Paid to reenlisted soldier 
Government's claim to recover 
(Neb.) July— 651 
Proof of continued disability 
Waiver (Tex.) Dec.—1121 
Rival claimants 
Widow v. brother and sister (La.) 
July— 647 
Subsequent disability, same disease 
Release, span of (Mo.) Feb.— 169 
Vexatious refusal to pay 
Question of fact (Mo.) Dec.—1122 
Discovery of policies 
Sixteen years after death 
Statute of limitations (Va.) 
Dividengs reduced 
Discrimination among policyholders 
Life policy with disability benefits 
(Ohio) Mar.— : 
Double indemnity 
Automobile accident, injuries in 
Pre-existing disease (Mass.) 
Brain tumor 
Accidental means (IIl.) May— 453 
Drowning 
Pre-existing heart disease (Fla.) 
June— 549 


June— 556 


Aug.— 743 


July— 648 


Feb.— 165 


June—- 550 


Fall from hotel window 
Accident v. suicide (W. Va.) Dec.—1120 
Fall on banana peel 
Death from heart attack (S. C.) 
Sept.— 849 
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Life, Health and Accident Cases Page 


—continued 
Double indemnity—continued 
Heat prostration, steam bath 
Pre-existing arteriosclerosis (Mich.) 
Jan.— 74 
Homicide exclusion 
Insured murdered (Mich.) Aug.— 744 
Hypodermic injection. death follow- 
ing (Okla.) 7 April— 357 
Military exclusion clause 
Motorcycle accident (N. J.) 
Pushing car, heart attack 
Voluntary act (Wash.) 
Rattlesnake bite 
Voluntary act (Tenn.) Sept.— 844 
Suspension during military service 
Waiver (IIl.) July— 650 
Visible wound or contusion 
Blue lips, pallor (Cal.) 
Decomposed body (La.) 
Effective date of coverage 
Underwriting, death during 
Binder receipt (Conn.) May— 455 
Exclusion clauses 
“Any infection”’ 
Visible wound exception (N. Y.) 
Feb.— 


Nov.-—1038 


Jan.— 71 


April— 357 
July— 645 


Aviation 
Forced landing, drowning (Me.) 


June— 
Aviation, military services 
Ambiguity (Pa.) Mar.— 264 
Aviation, ‘“‘regularly scheduled flight’’ 
exception 
Chartered plane (Ohio) 
“Country engaged in war"’ 
Termination of war, time of (D. C.) 
June— 548 


April— 359 


‘*Death intentionally inflicted”’ 
Insured shot by companion (Ohio) 


June— 546 
Insane suicide 


Statute voiding (Colo.) April— 358 
Inserted in incontestability clause 

Reverse side of policy (La.) Sept.— 850 
Military service, time of war 

Hostilities ended (Utah ) 

Motorcycle accident (N. J.) Nov.—1038 

Tank overturning (Wash.) Feb.— 171 

Week-end leave fatality (Ala.). Feb.— 172 
“Service, travel, flight in aircraft’’ 

(Ga.) April-—— 360 
‘Taking of poison" 

Hypodermic injection, death follow- 

ing (Okla.) April— 

Venereal disease 

Incontestability clause (La.) 
‘‘War or any incident thereto’’ 

Training maneuver accident (IIl.) 
June— 5 


Feb.— 172 


July— 


War risk 
“Status” and “‘result”’ (N. J.). Sept.— 
Extended insurance 
Agent’s miscalculation 
Estoppel (Okla.) Mar.— 
Monthly income benefits (Mo.) Jan.— 
External, violent and accidental means 
Decomposed, decapitated body 


Foul play (La.) July— 645 
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Life, Health and Accident Cases Page 


—continued 
Foreign insurers 
Abandoned Property Law, application 

to 

Constitutionality of statute (N. Y.) 
Aug.— 
July— 
Aug.— 


Retaliatory tax (Kan.) 
Statutes construed (N. H.) 
Fraternal benefit certificates 
Assignment, validity of 
Statute construed (Okla.) 
Time limit on actions 
Conflict of laws (S. D.) 
Fraternal benefit societies 
Premium tax, application to (Okla.) 
May— < 


June— 


July— 


Withdrawal of local lodge 
Death benefit fund, adm'nistration 
of (Pa) Feb.— 
Fraud in procuring policy 
Criminal record concealed 
Information unsolicited (Okla.) 
Jan.— 
Full faith and credit 
Time limit for suits 
Fraternal benefit contract (S. D.) 
; July— 
Gift of policy 
Sufficiency of evidence (Tex.) 
Group insurance 
Change of beneficiary 
Endorsement, absence of (Ill.). .Oct.— 94 
Furloughed employee 
Due proof of death (Ind.) 
Medical service corporation 
Principal or agent (Wash.) Feb.— 
Status as insurer (Wash.) Feb.— 
State employees 
Constitutionality of statute (D. C. 
May 


Oct.— § 


Feb.— 


Termination of employment 
Termination of insurance (W. Va.) 
Sept.— 
Wrongful cancellation 
Implied contract (Tex.) 
Gunshot wounds 
Presumption against suicide 
Field of operation (Ala.) 
Suicide v. accident 
Instruction to jury (Ala.) 
Homicide exclusion 
Insured murdered 
Ambiguity construed (Mich.) Aug. 
Hospital and surgical policy 
‘‘Loss necessitated by sickness"’ 
Loss of time, claim for (S. D.). Feb. 
Hospitalization insurance 
Application, omission in 
Minor surgery (D. C.) 
Misstatement in application 
Materiality, intent (N. C.) 
“Sickness beginning within 30 days’ 
exclusion 
Inception of cancer (Tex.) Dec.—1118 
Incontestability clause 
Reinstatement 
Fraud inducing (Ill.) Aug.— 741 
Industrial travel and pedestrian policy 
Drowned leaving automobile 
External and visible injury (Ga.) 
aes ; ; ..Mar.— 269 


April = < 


Mar.— 


April— :‘ 


May— 458 


July— 651 


Life, Health and Accident Cases Page 


—continued 


Insurability 
Insurer’s power to determine 
Agreed limitation (Mo.) 


Insurable interest 
Divorced wife's 
Comity v. public policy (Tex.). Jan.— 72 
Pregnancy at time of (Tex.)...Sept.— 842 
Employer's 
Accident insurance on employee 
(Kan.) ‘ ; . .Nov.—1039 


Insurance on idiot 
Insurable interest of aunt 
Public policy (Ala.) 


Interim insurance 
Rejection of application (Ohio). .April— 364 


Interpleader action 
Gift of policy 
Sufficiency of evidence (Tex.) 
Investments 
Life companies in real estate 
Constitutionality of statute 
Ca. .. re s .. Dee.—1117 
Lapse of policy 
Change from quarterly to monthly 
premiums 
Agent’s authority (Tex.).......Oct.— 940 
Nonpayment of premium 
Nonforfeiture option, failure to ex- 
ercise (Ark.) Dec.—1117 
Notice 
Condition precedent (N. Y.) 
Premium payment 
Time of mailing (Neb.) 
Surrender falsely induced 
Disability claim, late proof (Pa.) 
. Aug.— 


Sept.— 846 


....Feb.— 165 


Oct.— 940 


June— 551 


June— 55: 


Total and permanent disability 
Delay in furnishing proof (Pa.) 
Aug.— 


Waiver of premium 
Agent's authority (Mo.) 
Limitation of liability 
Prior rejection 
Endorsement required (Tenn.) 
Sept. 


. Oct.— 


Loans 
Beneficiary's consent 
Necessity for (N. J.) 
Military service clause 
Implied waiver e 
Officers’ knowledge (Ga.) May 
Motorcycle accident (N. J.) Nov. 
Pneumonia death 
Navy radio school (La.) Jan. 
Misrepresentations in application 
Asthma concealed 
Intent to deceive (Tex.) Nov.—1036 
“Blue baby”’ 
Fraud (Miss.) 
Brother's tuberculosis concealed 
Waiver (S. C.) . Oct.— 941 
Consultation with physician concealed 
Test of materiality (N. Y.) .. Oct.— 941 
Hernia 
Weight of evidence (Ky.) 


Feb.— 


Nov.—1039 


May— 452 


uNQtUdteUUnaeudanguuignuutusuatvnatgaeneneresaenveeeeavacaaeneanyascavaronereavenvneaggeyserneencgorenaneensmneneueseeesnoneteaeeconenevnnenne eau veenntacganscuovatveeneeneernceravaeeeassevenensneneeneveveranenene sneer eeees0 0100012 


PAGE 1156 


ILJ—DECEMBER, 1947 





aquunypayynni nnnne nna 


Life, He 
—conti 
Misrep 

tinue 
High 
Int 
Hosp 
Mi 
Inco 
Mz 
Inco 
Fr 
Inde 


Mutua 
Lim 
AC 


Natio 


PTTL LL 


Life, Health and Accident Cases Page 
—continued 
Misrepresentations in application—con- 
tinued 
High blood pressure 
Intent to deceive (Wash.) 
Hospitalization insurance 
Minor surgery omitted (D. C.)..May— 
Incomplete answers 
Materiality (Pa.) 
Incontestability clause 
Fraud (La.) 


Independent investigation (N. J.) 
enn Mar.— 


Sept.— 


May— 


May— 


Inserted by agent 
Artifice and trickery (Ga.) 
Duty to read (Ky.) 
Estoppel (Ga.) 
Knowledge acquired 
Continued acceptance of premiums 
(W. Va.) Jan.— 70 
Prior rejections, other companies 
Insurer’s knowledge (Ky.) March— 261 
Prior treatment 
Materiality (N. J.) 
Reinstatement 
Burden of proof (Mass.) 
Treatment for Buerger’s disease 
Completeness of answers (N. J.) 
May— 451 


Jan.— 
May— 
Mar.— 


Dec.—1119 


May— 450 


Treatment for ulcer concealed 
Intent to deceive (Wash.) 
Tuberculosis 
Medical examiner's approval (Wis.) 
. Aug.— 7 


Sept.— 848 


Mutual mistake 
Limited settlement, release 
Accident insurance (Tex.) 
National Service Life Insurance 
Aunt and uncle v. natural mother 
‘“‘Last dependent parent’’ (Colo.) 
July 


June— 55! 


Beneficiaries 
Eligibility of sweetheart (Ky.) 
Sept.— 843 
Change of beneficiary 
Form retained by War Department 
(N. Y.) July— 642 
Intent, affirmative act (La.) Aug.— 747 
Letter to mother (Ky.) Sept.— 843 
Letter to wife (Ill.) July— 648 
Notice (Tex.) June— 556 
Notice sent after death (Okla.) 
April— 363 
Substantial compliance (Ala.). June— 547 
Sufficiency of evidence (F la.) Dec.—1121 
Wrong form used 
(D. C.) April— 362 
(Ga.) Sept.— 844 
(N. Y.) July— 642 
In loco parentis 
Cousin of adult insured (Mich.) 
Mar.— 266 
Foster ‘‘aunt’’ (Mo.) Mar.— 266 
Foster parents (Mo.) Mar.— 265 
Maternal grandmother (R, I.)..June— 549 


In loco parentis construed (N. Y.) 
May— 454 


Proceeds of policy 
Adoptive sister’s rights (Pa.)..Nov.—1036 


Life, Health and Accident Cases Page 


—continued 
National Service Life Insurance—con- 
tinued 
Rival claimants 
Aunt v. mother (II1.) Nov.—1034 
Community property laws (Cal.) 
hits gatas nea Aug.— 738 
Widow v. alleged wife 
Mexican divorce decree (N. Y.) 
Apr.— 360 
Widow's claim 
Validity of marriage (N. J.) 
Nonpayment of premiums 
Waiver of forfeiture 
Late payments, acceptance 
(Ill.) Apr.— 366 
(Mo.) .Jan.— T7 
Oral contract 
Agent’s authority 
Additional insurance (Mo.) 
Ownership of policy 
Divorced wife named beneficiary 
Insurable interest (Kan.) 
Period of policy 
Tenth anniversary date 
Issuance v. delivery (S. C.) 
Premium payments 
Change from quarterly to monthly 
Agent’s authority (Tex.) 
During suit, recovery of 
‘“‘Voluntary”’ construed (Ohio) 
Insolvent insured 
Proof of fraud (N. Y.) 
Premium tax 
Fraternal 
(Okla. ) 
Proceeds of policy 
Assignee collecting as administratrix 
Mistake (S. C.) April— : 
Creditor’s claim 
Married woman's exemption (Wis.) 
June— 5 


Nov.—1035 


Apr.— 364 


Dec.—1119 


July— 643 


Oct.— 
Feb.— 
March— 
societies, 


application to 
May— 


Divorced wife’s rights 
Statute construed (Ky.) 
Insured killed by beneficiary 
Manslaughter (Cal.) 
Irrevocable periodical payment 
Election to change or revoke (Kan.) 
July— 


June— 


July— 


Paid seven years after death 

Interest, right to (N. Y.) 
Parol trust 

Benefit of children (Utah) 
Policy provision 

Rider contradicting (Kan.) 

Proof of failure to pay claim 

Reward offered 

Compromise settlement, status of 

(Miss. ) March— 


Reformation of policy 
Designation of beneficiary 
Mistake (Pa.) 
Reinstatement 
Fraud inducing 
Incontestability clause (IIl.). 
Release, span of 
Subsequent disability 
Same disease (Mo.) 


Release, validity of 
Mutual mistake (Tex.) 


.. July— 
Feb.— 


July— 


Sept.— 


Aug.— 


Feb.— 169 


.. June— 555 
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Life, Health and Accident Cases 
—continued 
Religious societies 
Insurance laws, exemption from 
Statute construed (Ind.) 


Retaliatory tax 
Foreign insurer (Kan.) 
Statutes construed (N. H.) 
Rival claimants 
Assignee v. 


Page 


June— 557 


July— 654 
.. Aug.— 747 


(Ga.) 
May— 456 
Assignment, validity of (Ohio) Dec.—1116 
Assignee v. beneficiaries (Mo.) May— 457 
Beneficiary v. divorced wife 
Interlocutory divorce decree 
(Wash.) Dec.—1120 
Beneficiary’s estate v. contingent bene- 
ficiaries (Cal.) June— 550 
Change of beneficiary 


Forms not returned to insurer (Ohio) 
Oct.— 943 


administratrix 


Mental capacity 
(Mich.) 
(Pa.) 
(Tenn.) 
Undue influence (Mich.) 
Common law wife v. father 
Insurable interest (Tex.) 
Death of beneficiary (Miss.) 
Divorced wife v. administratrix 
Property settlement, effect of (Va.) 
Feb.— 169 


June— 552 
. Nov.—1033 
Nov.—1038 
.Nov.—1037 


June— 553 
Nov.—1037 


Divorced wife v. widow 
Premiums, right to (Ky.) 
Gift of policy 
Sufficiency of evidence (Tex.) 
Insurable interest 
Public policy v. comity (Tex.) 
Parents v. intended wife 
Change of beneficiary (Minn.) 
Wife v. beneficiary 
Community property (Wash.) 
Seven-year absence 
Cash surrender value paid to wife 
Death benefit sought by estate (IIl.) 
wane Feb.— 168 


Apr.— 361 
Oct.— 940 
Jan.— 72 
July— 652 


Apr.— 359 


Sick benefits 
Finality of denial 


Executed arbitration 
(Ore.) 
Vexatious refusal to pay 


Failure to investigate (Mo.) 


Sound health clause, violation 
Agent's disbelief 
Imputed knowledge (Okla.) 
Duration of heart condition 
Etlology of case (Tex.) 
Physician's testimony 
Waiver of privilege (Cal.) 
Stricture of urethra (Ala.) 
Waiver by agent 
Knowledge of illness (Tenn.) 
Statute of limitations 
Discovery of policies 
Sixteen years after death (Va.) 
Feb.—- 165 


agreement 
Feb.— 162 


Oct.-—— 939 


Jan. 76 
March-— 265 


Nov.—1037 
May-— 449 


Sept.— 846 


Surrender of policy 
False inducement 
Total and permanent disability (Pa.) 
Aug.— 743 
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Life, Health and Accident Cases Page - 
—continued 
Time of death 
Disappearance of insured 
Extended term, during (Me.) 
Total and permanent disability 
Benefits discontinued 
Salary increase (S. C.) 
Date of inception 
Original finding, finality of (Ill.) 
‘ Feb,— 
Delayed proof (Pa.) .. Aug.— 
Detective demoted to patrolman 
Subsequent retirement (Tenn.,) 
Jan.— 7 


“*Loadir 
By Gi 


Long, G 
Res] 
Lim 
‘Loss 0 


By R 
Lucas, | 


Feb.— 


Oct.— 


Due proof 
Condition precedent (N. Y.) . 
Gainful occupation 
Loss of use of arm (Tenn.) 
Irrational conduct (N. Y.) 
Law governing 
Place of contract (S. C.).... 
Tuberculosis 
Odd jobs (Ark.) 
Total disability 
Leg motion impaired 
Insurance underwriter (N. J.) 
Loss of use of hand and arm 
Machine worker (Tenn.) 
Notice of continued disability 
Waiver (Tenn.) Sept. 
Occupational v, non-occupational pol- 
ley (Ky.) .. Jan.— 
Release, validity of 
Bona fide dispute, absence of (Mo.) 
Oct.— 


June— 551 


“Makin 
Lav 
By H 


Mannin 
“The 


Manufa 
Dang 
Wi 
Ultim 
Marqua 
“The 
just 


McHan 
ee 
La\ 


“Mechs 
By F 


Nov.—1034 
.Aug.— 746 


June— 556 


.Jan.— 76 


Aug.— 7 


Aug.— 


Released from Army 
Civilian occupation (N. Y.) Mertz 
Settlement, provision deleted : “The 
Double indemnity, effect on —— Per 

July— 


May— 450 


Veterans’ Administration Mooney 
Total and permanent disability, date “Wh 
of mo 
Original finding, finality (I1l.)..Feb.— “Motor 
War clauses By E 
Inclusion, insurer's insistence on . 
Conversion rights (Mo.) “Multi 
‘War hazard”’ construed 3y \ 
Military plane crash 
Civilian employee (N. Y.) 
War risk insurance 
Crewman lost in lifeboat Nation 
‘“‘War hazard”’ v. marine peril (Pa.) In lo 
Aug.— 739 Re 
Size 
recover Ve 
July— 651 s 


Neglig 


Sept.— 


Munici 


- 3 Penn 


Aug.- 


Disability benefits 
Government's 
(Neb.) 
War Shipping Administration 
Crew life and injury policy 
Seaman swept overboard (N. Y.) 
Oct. 


claim to 


Limitation of Liability 
Bailee's 
Methods 
Negligent acts 
Landlord and bailee 
Rights distinguished 
Bath 


“Limitation of Liability for Negligent De 
Acts”’ ’ 
By Charles C. Arensberg Feb.— 128 


Dec. —1059 


Feb.— 128 
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‘Loading and Unloading Clauses’’ Page 
By Gibson B. Witherspoon . July— 588 
Long, George A. 
“Respondeat Superior—A Doctrine of 
Limited Elasticity’’ Aug.— 682 
‘Loss of a Soldier’s Services, The’’ 
By Robert P. Jennings . 
Lucas, Wilder 


“Automobile Garage and Service Station 
Coverage”’ .. ; Nov.— 985 


Lundin, Alfred H. 
“Conditions and Causes” 


. Oct.— 894 


July— 585 


Lyne, Daniel J. 
“The Doctrine of Permissive User"’ 
Aug.— 704 


“Making Accident and Health Insurance 
Laws” 
By H. L. Smith 


Manning, De Witt Morgan 
“The Company Agrees” 


Manufacturer’s Liability 
Dangerous instrumentalities 
Widening field of 
Ultimate consumer, injury to . 


Marquardt, Otto E. 
“The Income Tax Factor in Loss Ad- 
justment”’ Nov.—1013 


McHaney, Powell B. 


“ ‘Binding Receipts’ and Conflict of 
Laws”’ : March— 207 


“Mechanical Breakdown Exclusion, The’’ 
By Ferris C. Bailey Dec.—1087 


Mertz, Douglas J. 
“The Infant and Negligence Per Se in 
Pennsylvania” May— 
Mooney, William E. 
“Where Plaintiff Changes His Testi- 
mony” Feb.— 


‘Motor Vehicle Accident Reports’’ 
By Hyman A. Pressman 


Nov.— 977 


June— 490 


June— 483 
June— 483 


July— 6 


“Multiple Line Legislation’’ 
By William D. Winter 


Municipality’s Liability 
Pennsylvania negligence law Jan.- 


June— £ 


National Service Life Insurance 
In loco parentis 
Recent decisions, analysis of 
Size of monthly installment 
Veterans’ Administration regulation 
Statute construed July— 


Sept.— 7 


Negligence Cases (Other than Automobile) 
Amount of verdict 
End of nose, loss of (Cal.) June— 562 
Assumption of risk 
Hockey spectator’s 
Flying puck, struck by (Minn.) Dec.—1127 
Ball player injured 
Wire in park 
Lessor’s v. lessee’s liability (Mo.) 
Jan.— & 


Bath house patron burned 
Defective faucet 
Municipality’s Hability (N. J.) 
: ; April— 371 
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Negligence Cases (Other than Automobile) Page 


—continued 
Board of Education's liability 
School playground supervision 
Child injured (N. Y.) 
Boat capsized 
Swells from tug 
Fisherman drowned (La.) 
Bottling company’s liability 
Decomposed flesh in beverage 
Res ipsa loquitur (Ariz.) 
Explosion of bottle 
Degree of care (Tenn.) 
Prior explosions (N. C.) 
Res ipsa loquitur 
(Mo.) Feb.— 175 
(Vt.) Nov.—1052 
Mouse in bottled beverage 
Implied warranty (IIl.) 
Negligent inspection (Ill.) 
Bowling alley patron injured 
Slippery dressing room floor 
Contributory negligence (Mo.) 


April— 374 
July— 661 


..April— 374 


July— 666 
Nov.—1043 


Aug.— 761 
Aug.— 761 


arene June— 566 
Building owner's lability 
Roof skylight 
Child injured (Minn.) 
Bus company’s liability 
Prospective passenger injured 
Shoved against bus by crowd (N. Y.) 
June— 560 


Oct.— 945 


Business invitee injured 
War bond seller injured 
Licensee v. invitee (Ill.) Dec.—1134 
Hand caught in grinding machinery 
(Pa.) Dec.—1133 
Hydraulic auto lift, fall of 
Lessor’s v. lessee’s liability (Ill.) 
June— 570 
Carrier's lability 
Fruit shipment spoiled (Wash.). Oct.— 945 
Mules fed molded hay (S. C.) Oct.— 954 
Cattle poisoned 
Arsenate, eating of 
Burden of proof (Miss.) 


Charitable hospital's Hability 
Employing incompetent servant 
Patient injured (Ill.) 4 May— 476 
Infants fed boric acid (Conn.)..March— 285 
Mental patient's suicide (Vt.) March— 278 
Private nurse injured 
Invitee v. beneficiary (N. J.) 
Charitable institution's liability 
Typhoid carrier in kitchen 
Food contaminated (Ohio) 
Child drowned 
Artificial pond 
Owner's Hability (Colo.) 
Momentary absence of guard 
Municipality’s liability (Utah) 
March— 


Nov.—1043 


Aug.— 756 


July— 659 


July— 


Ornamental pond 
Owner's lability (Okla.) Oct.— 
Pit on cotton gin premises 
Attractive nuisance (Okla.) 
Pit on subdivision 
Attractive nuisance (Tex.) 
Pond, holes steamed in ice 
Municipality’s Hability (Minn.) 


June— 


June— 5 
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Negligence Cases (Other than Automobile) Page 
—continued 


Negligence 


Child electrocuted 
Plant roof, catching pigeons on 
Attractive nuisance (Wash.)..March— 272 


Children injured 
Cannon muzzle 
Municipality’s liability (Conn.) 


Cylinder rolling off platform 
Owners’ liability (Pa.) ... 
Damages, elements of 
Lost earning capacity (Ga.) .. 
Farm machine exhibit 
Fair association's liability (Ga.) 
Gateew me ..May— 477 


..March— 274 
Aug.— 754 


Fireworks 
Retailer's liability (Tex.) 
Packing crate in yard 
re negligence (Mass.). 
s May— 473 
“kick- the-can”’ (Cal.). 
: . Aug. — 57 


.. July— 657 


Playing game, 


Shellac can ‘explosion _ 
Owner's liability (Cal.) 

Sign lying in highway 
Proximate cause (N. J.) 

Timber rolling off pile 
Owner's liability (N. C.) 


Claims against city 
Statutory notice 
United States, ae to (Minn.) 
March— 


..Feb.— 183 
..May— 470 


.. June— 572 


Cleaner's ability 
Steam emitted 
Barefoot child injured (Ga.) 


Construction company’s liability 
Fire unattended 
Minor burned (D. C.) 


Contractors’ liability 
Asphalt escaping from kettle 
Parked automobile damaged (W. 
Building fumigated (Va.) Nov.—1049 
Trespasser injured (Wis.) May— 476 
Burning paint with torch 
Hotel fire (N. Y.) 
Excavation landslide 
Child injured (Ore.) April— 376 


Furnace pipes, improper insulation 
House damaged by fire (Ga.)..Jan.— 85 
Graves desecrated 


Mental pain and anguish (Ky.) 
June— 563 


Nov.—1047 


Dec.—1131 


Feb.— 180 


Installation of cornice 
Ceiling, fall of (Conn.) 


Insulation of ceiling 
Cause of fire (Mich.) 


Steeplejack painter injured 
Hand caught in pulley (Pa.).. Dec.—1126 
Contributory negligence 
Baby on railroad tracks 
Instructions to jury (W. Va.) Jan.— 92 
Five-year-old child 
Question of fact v. law (D. C.). _Dec.—1131 
Parent of five-year-old 
Child killed on railroad trestle 
(S. C.) 


Sept.— 858 


Feb.— 188 


Dec.—1135 
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—continued 
County’s liability 
Invitee injured 
Light and air well, fall in (Wash.) 
.Nov.—1045 
Sidewalk abutting county ‘property 
Excavating undermining (Wis.) 


Customer injured 

Damp floor (Mich.) ....Nov.—1041 
Dark stairway, fall (Tenn.)..... Aug.— 760 
Escalator, fall (La.) May— 469 
Ice cream on floor (Mo.) March— 281 
Oily floor, fall (Ohio) ...Jan.— 89 
Puddle of syrup on floor (Cal.)..Nov.—1048 
Self-service grocery 

Wire basket in aisle (Pa.)... 
Soapy floor, skidding on (Pa.).. 
Stairway, fall 

Marble, slippery condition (Ga.). 

Sigel ; March— 282 
Vomitus on step (IIl.) March— 283 
Wooden wedge falling from building 

Pedestrian injured (Mo.) . .Nov.—1050 


Damages 
Child injured 
Lost earning capacity (Ga.).. 
Conscious pain and suffering 
Twenty minute interval (S. C.) 
Sees .. June— 


.Sept.— 853 
.Dec.—1133 


Aug.— 7 


Injured feelings 
Miscarriage (N. H.) 
Loss of father 
Parents divorced (Cal.) .......Sept.— 
Mental pain and anguish 
Grandparents’ graves desecrated 
(Ky.) Kee ow June— £ 
Refrigerator 
Market value v. money loss (Tenn.) 
Sept.— 


Oct.— 95 


Dealer's liability 
Bacteria-infe>ted cream 
Notice (Cal.) . Sept.— 


Delivery company’s liability 
Coal-hole cover 
Pedestrian injured (Mass.) Feb.— 


Property damage 
Cement ae on porch (Ky.) 


Deliveryman injured 
Open trapdoor (Minn.) ... Mar.— 273 
Overhead-lift garage door, fall of 
Executor's liability (Cal.).....June— 562 


Stairway, fall 
Scope of invitation (Pa.) ... 


Dentist’s liability 
Death in dental chair 
Extraction, following (Mich.). Jan.— 
Extraction 
Roots left in gum (Ohio) Mar.— 28 
Sinus infection resulting (Mont.) 
Spniicd a sca Soe ieeacnl wees Sune— 
Patient's jaw fractured (Pa.)....Feb.- 
Diving board, fall from 
Playing ‘‘tag”’ 
Municipality's Hability (Ariz.) June— 567 


Mar.— 
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Negligence Cases (Other than Automobile) Page 
—continued 
Dog liability 
Owned by wife 
Husband's liability (N. J.) 
Vicious propensities 
Notice (Okla.) 


Electric company’s Mability 
Blasting ice 
Fish damaged (Minn.) 
Decayed tree limb breaking wire 
Child electrocuted (Vt.) 
House destroyed by fire 
Defective service wires (Cal.) 
Sagging wires 
Invitee electrocuted (Ohio) Nov.—1050 
Wagon driver electrocuted (Tex.) 
April— 368 
Substation employee ‘electrocuted 
Duty to warn (Mo.) . Aug.— 752 
Wiring on transformer 
Lightning charge (Ark.) 
Electric cooperative'’s liability 
Defective wiring 
Dwelling ae by fire (Tenn.) 
Oct.— 950 


Sept.— 859 
Oct.— 951 


Jan.— 80 
.. Jan.— 82 


Apr.— 378 


May— 471 


Elevated railway’s Mability 
Boarding, train started (IIl.) 
Express company’s liability 
Failure to deliver manuscript 
Speculative damages (Tex.) 


Fair association's liability 
Farm machine exhibit 
Child injured (Ga.) . 
Federal Tort Claims Act 
Negligent operation performed on sol- 
dier 
Soldier's right of recovery 
(Md.) 
Fisherman drowned 
Boat capsized 
Swells created by tug (La.) 
Fisherman killed 
Aerial target practice 
Pipe dropped (La.) 
Fumigator's liability 
Dogs injured (Tex.) 
Ultra-hazardous activity 
Hydrocyanic gas, use of (Cal.)..July— 658 
Gas company’s liability 
Broken gas line 
Dwelling mannede by fire (Okla.) 
j . .Nov.—1052 


Apr.— 377 


Feb.— 189 


May— 477 


Dec.—1130 


July— 661 


Aug.— 756 


Dec.—1124 


Explosion 
Defective stopcock (N. Y.) 
Negligent distribution (Tenn.) 
Sept.— 854 


Feb.— 184 


Gas escaping from meter 
Consumer's nausea (Mass.) 
Gas explosion 
Oil and gas tank, common vent 
Lessor’s liability (Pa.) . 
Government's liability 
Aerial target practice, pipe dropped 
“Combatant activity’’ construed 
(La.) ; Aug.— 756 
Negligent operation performed on sol- 
dier 
Federal Tort Claims Act (Md.) Dec.—1130 


Apr.— 371 


.. July— 669 


Negligence Cases (Other than Automobile) Page 


—continued 
Hockey spectator injured 
Flying puck, struck by 


Assumption of risk (Minn.) Dec.—1127 


Horse electrocuted 
City power system 
Governmental v. proprietary func- 
tion (Tenn.) ...... ; Oct.— 956 


Hospital's liability 
Baby smothering 
Post-operative care (Cal.) 
City-county hospital 
Proprietary v. governmental func- 
tion (Cal.) July— 663 
Infant burned 
Res ipsa loquitur (Va.) Oct.— 954 
Injection improperly administered 
(Tenn.) ; Jan.— 86 
Patient burned 
Governmental function (Tenn.) 


Sept.— 856 


Jan.— &6 
.. June— 569 


Res ipsa loquitur (Nev.) = 
Patient's eye injured 
Explosion of anesthetics (Cal.) 


cadteaeuad e wai ... June— 564 
Patient slipping on floor 

Signal unheeded (Va.) . April— 375 
Unruly patient, police summoned 

Patient shot by police (Tenn.).June— 565 
Wrongful death 

Removal of amputee to mental hos- 

pital (Idaho) .... Aug.— 763 


Hotel's liability 
Fire 
Combustible material in stair well 
Oct.— 947 
in calling fire department 
: Oct.— 947 
Failure to notify guests (Va.)..Oct.— 947 
Fire, guest exiting by window 
Rope of sheets breaking (Va.)..Oct.— 947 
Guest injured 
Faucet handle breaking (IIl.) May— 472 
Luggage bench : ee (Neb.) 
.. Jan.— 87 
Guest's sample case missing from 
vault 
eT eee (Neb.) 
Aug.— 755 
Jurisdiction 
“Doing business’’ on military reser- 
vation (Va.) , .. +... Oct.— 947 
Lessee’s employee injured 
Repair work on floor (Ill.).. 
Loss of wearing apparel 
Common law liability (W. Va.)..Oct.— 948 


Implied warranty 
Mouse in bottled beverage 
Bottling company’s liability (I11.) 
3 ites Aug.— 761 


Dec.—1125 


Indemnity 
Building owner from storage com- 
pany 
Raised street elevator door (Tex.) 
; Feb.— 184 
Landlord from realty company 
Limitation of liability (Wash.) 
ener tiseeannes .. July— 665 
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Negligence Cases (Other than Automobile) Page 
—continued 
Interurban’s liability 
Child alighting, crossing tracks 
Last clear chance doctrine 
(Cal.) 
Filly struck 
Motorman’s lookout (W. Va.)..Aug.— 760 
Pedestrian running onto tracks 
Failure to look, see (Cal.) 


Dec.—1136 


Dec,—1128 


Invitee injured 
Electric cord, fall over 
Attached to are machine 
(Mass. ) 
Elevator 
Defective automatic stopping device 
(N. D.) April— 373 
Elevator shaft, ‘fall down 
Safety guards absent (Iowa) 
Executor’s personal liability 
Estate closed (Cal.) . 
Glass falling on head 
Light fixtures under repair (IIl.) 
‘ Feb.— 179 
Mar.— 283 
Mar.— 275 


April— 380 


April— 380 
June— 562 


Glass on dance floor (Pa.) 
Hand-truck in hallway (Ohio) 
Mushy substance on stair 
Concealed by newspaper (Pa.) 
April— 377 
Rest | room, , searching for 
Grease pit, fall in (Mass.) July— 668 
Slick bank steps (Tex.) Oct.— 946 
Sliding door, attempting to close 
Res ipsa loquitur (Cal.) 
Wrestling match 
Wrestler thrown from ring (Vt.) 
June— 559 


June— 566 


Joint tortfeasors 
Contribution between 
Exception to rule (Conn.) 


Landlord’s lability 
Defective banister spindle 
Hidden defect (Mo.) . 
Narrow window screen 
Child's fall from window (Ill) 
. July— 656 


June— 567 


Aug.— 751 


Open vent pipe 
Baby sucking kerosene (Tenn.) 
a Facies oe Aug.— 757 
Porcelain faucet breaking 
Patent defect (Cal.) Sept.— 854 
Tenant's invitee injured 
Common stairway (Mass.) July— 667 
Stair tread, heel caught on (N. H.) 
Nov.—1049 
Aug.— 753 
Nov.—1046 
Aug.— 753 


Ventilating shaft, fall (Cal.) 
Vines in pathway (Cal.) 
Violation of rule (Cal.) 
Tenant's merchandise damaged 
Boiler valve removed by vandal 
(Mass.) May— 463 
Tenant's property damaged 
Negligent repair of roof (Okla.) 
June— 571 
W ires. protruding from kitchen floor 
Child electrocuted (Cal.) Sept.— 857 


Lessee’s liability 
Stallion kicked by mare 
Failure to harness mare (Cal.) Oct.— 953 
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Negligence Cases (Other than Automobile) Page 


—continued 
Licensee injured 
Garage escalator 
Owner's liability (Ore.).. 


Loading operations 
Hand truck striking workman 
Re eee ‘ 5a Dee.—1133 


Manufacturer's liability 
Cartridge, ielayed action 
Failure to test (Mo.) 
Chemicals, explosion of 
Duty to warn (Cal.) .. 
Foreign substance in (Cal.) 
Defective bed spring 
Purchaser's eye injured (Ga.). .Sept.— 852 
Hearing aids 
Purchaser burned (Tenn.).. 
Metal star on cosmetic box 
Customer's finger injured (N. Y.) 
May— 468 


Feb.— 179 


July— 662 


June— 558 
June— 558 


Feb.— 179 


Mausoleum damaged 
Oil shooting crew's test shots 
Oil company’s liability (La.) 


Meat packer’s liability 
Pork containing trichinae 
Failure to inspect (Mass.) Sept.— 


Milling company’s liability 
Uncovered canal 
Child drowned (S. D.) 


Municipality’s liability 
Broken gas line 
Dwelling noenaee ~s fire (Okla.) 
xis . .Nov.—1052 


May—- 464 


Cannon muzzle 

Nuisance (Conn.) .. 
Child drowned in pond (Cal. >. 
Electric power system 

Governmental v. proprietary func- 

tion (Tenn.) .... .. Oct.— 956 

Fire extinguished, wet sidewalk 

Pedestrian injured (N. C.)... 
Hockey spectator injured 

Flying puck, struck by (Minn.) Dec.—1127 
Intoxicated patrolman shooting pas- 

serby 

Prior bad record (N. Y.) 
Minors drowned 

Rental of unsafe rowboat (Ill.) Dec.—1136 
Monumet slab unsupported 

Child injured (Ga.) Aug.— 754 
Operation of natural gas, sewer sys- 

tems 

Basement explosion (Mo.) Oct.-— 957 
Pedestrian injured 

Break in sidewalk joint 

(Tenn.) Dec.—1128 

Icy ramp, fall (Iowa) Nov.—1046 

Loose coal hole cover (Mo.)....Oct.— 953 

Nine inch sidewalk hole (Pa.). Dec.—1129 

One inch raise in sidewalk (IIl.) 
Nov.—1042 
Dec.—1130 


Aug.— 762 
May— 475 


Aug.— 753 


Apr.— 381 


Sidewalk depression (Ill.).. 
Pond, holes steamed in ice 

Child drowned (Minn.) Aug.— 754 
Rifle range as nuisance 

Child injured (Ohio) . 5 May— 464 
Water pipes breaking 


Warehouse damaged (Ohio) Mar.— 277 
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age Negligence Cases (Other than Automobile) 
—continued 
Nurse injured 
Charitable hospital 
Invitee v. beneficiary (N. J.) 
Oil company’s liability 
Cattle frightened 
Night pipe line walkers (Mo.) 
Cattle injured 
Salt water, escape of (Okla.) 
Gas tank repaired 
Dwelling damaged by fire 
(Mo.) 
Shooting of oil well 
House damaged (Okla.) 
Test shots of explosives 
Mausoleum damaged (La.) 
Owner's liability 
Artificial pond 
Child drowned (Colo.) 
Carnival patron injured 
“‘Caterpillar’’ cover lowered on arm 
(Tenn.) ; Aug.— 755 
Child drowned in pond (Cal.)...May— 475 
Defective hot water heater 
Water leaking through ceiling (La.) 
; Feb.— 180 


Page 


Aug. 756 


Feb. 176 


Feb. 187 


Dec.—1128 
Mar.— 284 


Oct.— 956 


July— 667 


Elevator passenger injured 
Stopped above floor level (Pa.) 

, May— 466 
Foundation walls, collapse of 
Children injured (N. Y.) 

Fumigated building 
Trespasser injured (Wis.) 
Garbage chute explosion 
Contractor’s helper injured (Cal.) 
Jan.— 83 


Apr.— 370 


May-— 476 


Garage escalator 


Friend visiting employee (Ore.) 
Feb.— 179 

Independent contractor's negligence 

Fumigating of premises (Tex.) Dec 
Ornamental pond 

Child drowned (Okla.) 
Oily ramp 

Subtenant injured (Ga.) 
Pienie table top breaking 

Park patron injured (Pa.) Aug.— 758 
Plumbing repaired, sidewalk broken 

Pedestrian injured (IIll.) Dec.—1130 
Prospective tenant injured 

Open trapdoor (Pa.) 
Race track patron injured 

Stampede (R. I.) 
Roller coaster jerking 

Patron injured (Conn.) 
Shellac can explosion 

Child injured (Cal.) 
Tenant's employee injured 

Open elevator shaft, fall 


—1124 
Oct.— 951 


Dec.—1130 


July— 665 
Sept. 
Aug.- 
Feb. 


(Mo.) 
Oct 949 
Wooden wedge falling from building 
Pedestrian injured (Mo.) Nov.—1050 
Vicious dog 
Notice (Okla.) 


Parent's Hability 
Child left unattended 
Child shooting another child 
(N. M.) 


Oct.— 951 


Dec.—1127 


ANNUAL INDEX 


SHU UINNOMADAENAAEANUANTUAL ESL EAUESL STON EATENN UCU EAAUAAE DONTE TENN HUNAN NNNH EAA THANE THELEN NTA ONAN MONO AN NA ENG ANTENNA ees eee na Manta 


MMUUHALHNTNNLLENNATTUU ATL LAERETAUAAOMNN ANNE EN NAMEN NAAT EN NUEAEE UN ENEA MELEE HAAN AANA EN TATE ATEAN eT E RN TTE TT AAT TTATA AAA ATER 


Negligence Cases (Other than Automobile) 
—continued 
Parent's liability—continued 
Firearms in home 
Child shoots another child 
(N. M.) 


Pedestrian injured 
Advertising sign, tripping over 
Garage owner's duty (Ark.) 
Awning projecting over sidewalk 
Violation of ordinances (Tenn.) 
.. Jan.— 93 


Page 


Feb.— 186 


Broken sidewalk 
Eyes directed straight ahead (Mo.) 
' Jan.— 92 
Broken sidewalk joint 
Municipality's liability 
(Tenn.) 
Coal-hole cover, tripping on 
Deliveryman’s liability 


Dec.—1128 


(Mass. ) 
: Feb.— 184 
Cracked sidewalk 
Contributory negligence (Ohio) 
. Mar.— 275 
Crossing tracks 
Stepping in front of oncoming train 
(Tex.) ‘ Aug.— 765 
Deaf, walking on railroad tracks 
Last clear chance (W. Va.) 
Dog, felled by 
Vicious propensities (N. J.) 
Fire extinguished, wet sidewalk 
Municipality’s liability (N. C.) 
; Aug.— 
Footpath adjoining railroad tracks 
Unlighted box car (Ga.) Aug.— 7 
Ice mounds on crosswalk 
Municipality’s liability (Pa.) 
Ice ridges on sidewalk (Minn.) 
Owner's duty (Pa.) 
Icy ramp, fall 
Municipality's liability (Iowa) 
Nov.—1046 


July— 659 


Sept.— 


May— 470 
Dec.—1135 
Feb.— 174 


Icy sidewalk, fall 
Due care (Conn.) 
Municipality’s liability (Conn.) 
Mar.— 285 
Apr.— 367 
from 
Mar.— 279 


Jan.— 88 


Proximate cause (Conn.) 
Sloping driveway, water 
(Mass.) 
Loose coal hole cover 
Municipality’s liability (Mo.) 
Low step in sidewalk 
Municipality's liability (Pa.) 
Nine inch sidewalk hole 
Blinding lights (Pa.) 
One inch raise in sidewalk 
Municipality’s liability (I11.) 
Open trap door in sidewalk 
Lessee's, delivery company’s liabil- 
ity (Conn.) June 
Pit adjoining show window 
Municipality’s liability (D. C.) 


Oct.— 953 
Nov.—1050 
Dec.—1129 


Nov.—1042 


- 567 


May— 474 
Railroad trestle, walking on 
Detached freight cars, 

(S. C.) 


struck by 
July— 658 
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Negligence Cases (Other than Automobile) Page 


—continued 
Pedestrian injured—continued 
Ramp, fall over 
Brewing company’s liability (La.) 
Nov.—1042 
Running onto interurban tracks 
Failure to look, see (Cal.) 
Sidewalk breaking in half 
Abutting owner’s liability (Ohio) 
Mar.— 278 
Dec.—1130 


Dec.—1128 


Sidewalk depression (Ill.) 
Sidewalk hole 
Contributory negligence (Iowa) 


i Apr.— 369 

Grass obscuring (La.) May— 465 
Sidewalks 

Raised elevator doors (IIl.) Mar.— 282 

Slope of sidewalk (Mass.). Jan.— 89 


Snow plow forcing ice on crosswalk 
Bus company’s liability (Pa.)..May— 470 
Street elevator door 
Storage company’s liability (Tex.) 
Feb.— 184 
Streetcar tracks, standing on 
Voluntarily directing traffic (Pa.) 
July— 660 
Streetcar tracks, walking on 
Motorman’s lookout (Pa.) 
Syrup on sidewalk 
Candy company’s liability (N. C.) 
; Nov.—1043 


..Dec.—1132 


Tilted sidewalk block 
City v. county’s Hability (Wis.) 
Aug.— 763 
Trolley, struck by 
Absence of headlight (Pa.) 
Watching northbound train 
Southbound train, struck by (IIl.) 
Oct.— 955 


Oct.— 955 


Wooden wedge, fall 
Building owner's Hability (Mo.) 


; Nov.—1050 
Contractor's liability (Mo.) Nov.—1050 
Physician's liability 
Husband's suit for wife’s death 
Statute of limitations (Mo.)...May— 462 


Maternity patient 
Failure to attend, prescribe (N. H.) 
wereeee Oct. — 952 
Needle left in patient’ s abdomen 
Circumstantial evidence (Tenn.) 
Aug.— 759 
Nonattendance 
Damages (N. H.) 


Patient burned 


During childbirth 
Improper application of medication 


May— 468 


(Mass.) Jan.— 88 
Heat lamp treatments (N. J.)..June— 560 
™es ipsa loquitur (Nev.) June— 569 


Wrongful death 
Removal of amputee to mental hos- 


pital (Idaho) Aug.— 763 
X-ray burn (Cal.) Mar.— 271 
Physician's malpractice 
Anesthetic, death under 
Ether allergy (Wash.) Feb.— 177 


Arm fractures overlooked (Ind.)..Apr.— 378 


NULEDUATENEAADAAETT EAL EAEAET EAE AR A AAETTT AE T A TTTT AA T TTA METN TAA ETT 


PAGE 1164 









{vuiusrncasnseaeerzaetsivtcinusnsegtaesuctnsegnvavenitannanvnaacsensnaeseuccneeqarvneenvecneenvccusstzencncvatncsecaiucenccacincuiieiieroeneinienveasvanangenaeauvericiacuceaiaeaiittin 


Negligence Cases (Other than Automobile) Page 
—continued 
Physician's malpractice—continued 
Broken leg 
Cast improperly ce (Ore.) 
a ....- Oct.— 949 
Cancer concealed 
Statute of limitations (Cal.) Apr.— 373 
Delay in eine aeeneen (N. C.) 


calth oh hd ats Winn oie pce July— 664 
Fractured arm 
Improper treatment (Cal.).....Oct.— 946 
Husband's action 
Statute of limitations (N. D.)..Oct.— 947 
Maternity patient 
Breech birth (Cal.) Sept.— 860 


Patient blinded 
Tryparsamide injection (D. C.) 
rocvesces ae 20 
Selection of treatment 
Stomach pump used on child (N. C.) 
..... July— 664 
Statute of limitations (Cal.) Nov.—1044 


Pipe dropped over side of truck 
Workman injured 
Res gestae statement (Cal.)....May— 463 


Power company’s liability—see Electric 
company’s liability 


Procedure 
Continuance, right to 


Withdrawal of counsel (Pa.)...Feb.— 178 
Declaration, addition of counts 
Statute of limitations (R. I.)..Feb.— 176 


Property damage 
Cement deposited on porch 
a company’s liability (Ky.) 
SCS ee rs ery t Feb.— 177 


Pupil injured 
Blow in boxing match 
Physical education teacher’s liabil- 
St RIE SG Vatci's Ke evade 009 July— 664 


Railroad's liability 
Animals struck by train 
Sufficiency of evidence (Miss.)..Apr.— 376 
Attempt to board moving train 


Assumption of risk (Ohio) ..Mar.— 280 

Contributory negligence (Pa.)..Feb.— 186 
Baby struck by train 

Jury instructions (W. Va.) ....Jan.— 9 
Body found on tracks 

Lookout (S. C.) ..May—. 461 


Cattle, excess shrinkage 


Delay in shipping (Okla.).....Mar.— 278 
Child killed on trestle 
Lookout (S. C.) Dec.—1135 
Parent's contributory negligence 
(Ss. C.) ....Dec.—1135 
Child running across tracks 
Darting from behind caboose (Ark.) 
.. ee. Suly— 663 
Child struck by engine 
Conscious = and ea oe 
June— 562 


Children injured 

Attempt to board noes train (Ill.) 
Mar.— 283 
Cooperage company employee injured 

Box car and stave ) collision 
(Ky.) Nov.—10#4 
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Negligence Cases (Other than Automobile) Page 


—continued 
Railroad's liability—continued 
Deaf pedestrian injured 
Last clear chance (W. Va.) 
Drunken passenger ejected 
Struck by passing train (Ky.).. Mar.— 280 
Employee injured 


July— 659 


Riding on ‘“‘pass’’ (Ga.) . July— 668 
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Tenant's employee injured 
Stair detaching from wall 
Lessor’s v. lessee’s liability 
Toa.) .. era 
Tenant's invitee injured 
Stairway, fall 
Sectional banister as trap 
(Mass.) ... a 
Tenant's liability 
Olly ramp 
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Walls and ceiling, fall 
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Lighting, sufficiency of (R. I.). .Feb.— 
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Res ipsa loquitur (Cal.) 
Noel, Dix W. 
“Airports and Their Neighbors” 
Olson, Delmar 
‘‘Photographic Records as Evidence’’. 
Aug.— 
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Third-party practice 
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3 


cauneataveeetnyvvauoncucaverseatnavouavoqovoneennenvnnssnscarcicancatodnvcsurtuasecgnaycocnencneargangnnt sa‘ aevnouneaernsoganagnnonnenennanestvvnuesnnogtnrvvatsad nUcuecgeneet evi ey UUUrnngeneeeen4guavgUnUeneneegagasooeO tanta stagdaedeUOUCUUUUUORESOUHROOONOUEOGEOREEENEQSENTOEUO CUA SCO 


PAGE 1166 


ILJ—DECEMBER, 


1947 


server sia0 rere PaO 


“Premiu: 
sural 
By Or 


Pressmal! 
‘Moto! 
“Speci 

bile 

“Priviles 
By Fr 

Product 
Dange' 

Wide 
Theor! 


Prohibit 
Gasoli 
Incr 
Public I 
“All wv 
Subc 

Ne 


Contri 
Stip 
Coope 
Bre 
Insure 
City 
Ge 
Notice 
“As 
Fi 

W 
Parki 
“Us 
Polio 
Inst 

qa 
Types 
Purchas 
Verdi 
Fac 
Rate Re 
Massz 
Reagan 
“Gast 
Receipt 
Bindi 
Cor 
“Recen 
By E 
“Recou 
By E 
“Respa 
ite 

By ¢ 
Rosenh 
“Per 
cec 
“Rules 
By \ 
Sattert 
“Inv 
pa 

tat 
Schenc 
“To 
er! 





OOUENLUCELAUDERUYY DADO EADSATELAAAERDONUDETY ETHAN DAATAEPROADT OAD EMER CTL TAUEADONTLAT LEU EAUORAEE ADDON LOGUE HOADEEL ESTO AY EAT UAA TON DONS HAAN SHED ONAA HOTA UHHH AUENDUGUCEDANANLONONTRNGNASAOSHANA ONT NLUNOEAAONUERRLSNU OHA EOTEG DRAMA TOAADRSBULL HULU EUDONUOMMA ET RMD GT 


Page 
“Premium Date of a Missouri Life In- 
surance Policy, The’’ 
By Orrin B. Evans 


Pressman, Hyman A. 
‘‘Motor Vehicle Accident Reports’’. July— 601 
“Specific Performance of New Automo- 
bile Contracts” Sept.— 809 
“Privileged Communications” 
By Francis R. Stoddard 
Product Liability 
Dangerous instrumentalities 
Widening field June— 483 
Theories of action Jan.— 31 


Prohibited Articles and Warranty Clause 
Gasoline on premises 
Increase of hazard clause 
Public Liability Insurance 
“All work let or sublet’’ exclusion 
Subcontractor’s employee injured 
Negligent acts of own employee 
(Cal.) Jan.— 
Contribution from auto insurer 
Stipulation, effect of (Cal.) 
Cooperation endorsement 
Breach by fumigator (Pa.) 
Insurer’s liability 
City toboggan slide, injury on 
Governmental function (Wis.) 
Notice of accident 
“‘As soon as practicable”’ 
Forty-six day delay (Mass.) 
Waiver (Minn.) 
Parking lot customer injured 
‘Use of car’’ construed (Ind.) 
Polio contracted at summer camp 
Insurer's obligation to defend, waiver 
(N. Y.) Feb.— 157 
Types of policies June— 490 
Purchasing Power 
Verdicts, amount of 
Factor in determination of 
Rate Regulation 
Massachusetts proposal 
Reagan, Franklin E. 
“Gasoline—Eleven Gallons’’ 
Receipts 
Binding 
Conflict of laws Mar.— 206 
“Recent Declaratory Judgment Cases’”’ 
By Edwin Borchard 
“Recourse of a Remote Purchaser’”’ 
By Burnet Sizer June— 483 
“‘Respondeat Superior—A Doctrine of Lim- 
ited Elasticity”’ 
By George A, Long 
Rosenblum, Maxwell E. 
“Pennsylvania Negligence Law and Pro- 
cedure”’ Jan.— 3 
“Rules of Discovery in Federal Courts” 
By Wilbur E. Benoy Mar.— 195 
Satterthwaite, Willis H. 
“Investments of Life Insurance Com- 
panies in Income Producing Real Es- 
Sept.— 771 


Oct.— 915 


Apr.— 291 


Nov.—1016 


July— 


May— < 
July 
June— 


Aug.— 


Feb.— 159 


May— 394 
June— 513 


Nov.—1016 


Apr.— 322 


Aug.— 682 


Schenck, C,. Newton 
“Tort Actions Against the Federal Gov- 
ernment” Dec.—1091 


SALUTE AAA tne 


ANNUAL INDEX 


Schwartz, Sidney A. 
“‘Analysis of Federal Tort Claims Act’’ 
Feb.— 111 


Page 


School Boards’ Liability 
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